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P has been continuously incarcerated since June 17,
1988. For P's 1988 taxable year, R (1) determ ned a tax
defi ci ency based upon anounts reported on information
returns as having been paid to P during that year, (2)

i nposed the 10-percent additional tax under sec. 72(t)(1),
. R C, and (3) determ ned that P was subject to additions
to tax under secs. 6651(a)(1l), 6653(a)(1l), and 6654, |I.R C
More than 2 years after R issued the notice of deficiency, P
filed a 1988 return in which he reported the income fromthe
1988 information returns and |isted deductions and
dependency exenptions, which, in total, exceeded the
reported income, thereby resulting in a zero tax liability
for 1988. P now denies (1) receipt of a portion of the
inconme reported on his 1988 return and (2) liability for the
10- percent additional tax under sec. 72(t)(1), I.RC R
denies that Pis entitled to any of the clainmed deductions
and dependency exenpti ons.
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1. Held: R s adjustnents to inconme and di sal |l owance
of deductions and dependency exenptions clainmed by P are
sust ai ned.

2. Held, further, R s inposition of the 10-percent
addi tional tax under sec. 72(t)(1), I.R C, is sustained.

3. Held, further, R s inposition of additions to tax
under secs. 6651(a)(1), 6653(a)(1l), and 6654, |I.R C., are
sustained. P s 1988 return, filed nore than 2 years after
R s issuance of the notice of deficiency, is disregarded for
pur poses of conputing the “required annual paynent” under
sec. 6654(d)(1)(B)(i), I.RC

Fortunato J. Mendes, pro se.

Wlton A Baker, for respondent.

HALPERN, Judge: By notice of deficiency dated May 3, 1995
(the notice), respondent determ ned a deficiency in and additions
to petitioner’s Federal incone tax for cal endar year 1988
(sonetines, the audit year) as follows:

Additions to Tax
Def i ci ency Sec. 6651(a) (1) Sec. 6653(a) (1) Sec. 6654

$8, 487 $2, 122 $424 $484
The adjustnents giving rise to the deficiency are
respondent’s inclusion in inconme of amounts reported on
information returns as having been paid to petitioner during 1988
(sonmetines, the inconme itens), and his inposition of the
10- percent additional tax on early distributions fromqualified
retirement plans, offset by his allowance of the standard

deducti on and one personal exenption. |In addition, respondent
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denies petitioner’s claim raised at trial, to deductions,

| osses, and additional personal exenptions on a 1988 Form 1040,
U.S. Individual Incone Tax Return (the 1988 return), that
petitioner filed on or about May 14, 1997, nore than 2 years
after the notice was issued.

The issues for decision are whether, for the audit year,
petitioner: (1) nust include in gross incone $40, 347, consisting
of dividends, interest, capital gains, and a distribution froma
retirement account; (2) is entitled to item zed deductions of
$11, 850; (3) sustained a deductible | oss of $6,724 in connection
with his |aw practice; (4) sustained deductible |osses totaling
$29, 455 in connection with the managenent of certain rental real
property; (5) is entitled to dependency exenptions for three
children (the dependency exenptions); (6) is liable for the
10- percent additional tax on early distributions fromqualified
retirenment plans under section 72(t); and (7) is liable for
additions to tax under (A) section 6651(a)(1) for failure to
tinely file the 1988 return, (B) section 6653(a)(1l) for
negl i gence, and (C) section 6654 for failure to pay estimted
i ncome t ax.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and

all Rule references are to the Tax Court Rules of Practice and
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Procedure. All dollar anounts have been rounded to the nearest
dollar. Petitioner bears the burden of proof. Rule 142(a)(1).?
FI NDI NGS OF FACT?

Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by
this reference.

At the tinme the petition was filed, petitioner was
i ncarcerated at the Maryl and House of Corrections in Jessup,
Mar yl and.

Petitioner has been continuously incarcerated since June 17,
1988, the date upon which he was arrested for the nmurder of an
i ndi vi dual who was scheduled to testify against hi mregarding a
cocaine trafficking charge. He was ultimately tried for and
convicted of first degree nurder and sentenced to life

i mpri sonment with no chance of parole.?

1 Sec. 7491, which, under certain circunstances, shifts the
burden of proof to the Conm ssioner, is inapplicable because the
exam nation in this case began before July 22, 1998, the
effective date of that section. See Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3001(c), 112 sStat. 727.

2 Petitioner has failed to set forth objections to
respondent’ s proposed findings of fact. Accordingly, we conclude
that petitioner concedes that respondent’s proposed findi ngs of
fact are correct except to the extent that petitioner’s findings
of fact are clearly inconsistent therewith. See Jonson v.

Comm ssioner, 118 T.C. 106, 108 n.4 (2002).

8 Petitioner had previously been tried for and convicted of
distribution of cocaine and carrying a pistol without a |icense.
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Petitioner was a | awer for 20 years. He was disbarred on
Oct ober 23, 1991, as a result of his convictions.

Petitioner paid no taxes and filed no return for the audit
year before the issuance of the notice. The additions to gross
incone set forth in the notice were reported on information
returns (Fornms 1099 or, in the case of Merrill Lynch Pierce
Fenner & Smth, Inc. (Merrill Lynch), an equivalent tax reporting

statenent) as foll ows:

Payor Cl assification Anount
Merrill Lynch Short-term capital gaint $27,573
Bank of New York Short-term capital gaint 2, 802
First Investors Tax | nt er est 259

Exenpt Fund
Sovran Bank, NA | nt er est 138
Commonweal t h Savi ngs | nt er est 5
& Loan
Merrill Lynch D vi dends 540
Rayt heon Co. D vi dends 8
Nat i onal Bank of G oss distribution from 9, 022
Washi ngt on retirement account
Tot al 40, 347

1 The $27,573 was reported by Merrill Lynch as “gross
proceeds from di spositions of securities”. Although the
information return from Bank of New York is not in evidence, we
assunme it does the sane with respect to the $2,802. On the 1988
return, petitioner reported both amounts as short-term capital
gain; i.e., he failed to report other than a zero basis for
either the IBM stock sold by Merrill Lynch or the security sold
by Bank of New YorKk.

On or about May 14, 1997, nore than 2 years after the notice

was issued, petitioner filed the 1988 return. On Schedules B
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Interest and Dividend Incone, and D, Capital Gains and Losses, he
listed all of the incone itens contained in the notice.*
On Schedule A, Item zed Deductions, of the 1988 return,

petitioner listed the following item zed deducti ons:

Real estate taxes $1, 420
Deducti bl e points (interest) 10,430
Tot al 11, 850

On Schedule C, Profit or Loss From Business, petitioner
listed his principal business as “Lawyer”, and, on a cash basis
of accounting, showed zero gross receipts and total deductions of
$6, 724, for a net loss of $6, 724.

On Schedul e E, Supplenental Incone (plus attachnents),
petitioner listed nine separate rental properties. He reported a
| oss on each of the properties and, on four of the properties, he
reported zero rental incone. He reported a total |oss of $29, 455
Wth respect to said properties.

Petitioner also clainmed four personal exenptions: one for
hi rsel f and one for each of three children.

The conbi nation of personal exenptions, item zed deductions,
and | osses resulted in petitioner’s reporting zero taxable incone
and zero tax due.

In the notice, respondent allowed petitioner one personal

exenption of $1,950 and the $3, 000 standard deduction appropriate

4 In fact, petitioner double counted certain of the incone
items. Respondent has not sought to add the duplicated incone to
hi s proposed adj ust nent.
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for his filing status, married filing separately. In addition,
respondent treated the $9,022 distribution fromthe National Bank
of Washington as a premature distribution froma qualified
retirement plan and inposed the 10-percent additional tax ($902)
applicable to such distributions under section 72(t). Respondent
al so i nposed additions to tax under sections 6651(a), 6653(a)(1),
and 6654.

OPI NI ON

Amounts I ncluded in Gross | ncone

A. | denti cal Anpbunts Reported as | ncone by Petitioner

On the 1988 return, petitioner included in inconme all of the
itenms that are contained in the notice s adjustnment for
additional inconme. During the trial, however, petitioner stated
that he was contesting all but one of the incone itens: the $138
of interest from Sovran Bank.

It has been held repeatedly that positions taken in a tax
return signed by a taxpayer nmay be treated as adm ssions. See

Waring v. Conm ssioner, 412 F.2d 800, 801 (3d Cr. 1969), affg.

T.C. Meno. 1968-126; Lare v. Conmi ssioner, 62 T.C. 739, 750

(1974), affd. w thout published opinion 521 F.2d 1399 (3d Cr.

1975); Kaltreider v. Conm ssioner, 28 T.C 121, 125-126 (1957),

affd. 255 F.2d 833 (3d Cir. 1958). As we recently stated in

Crigler v. Comm ssioner, T.C Menp. 2003-93 (citing the foregoing

authorities): “petitioner * * * cannot * * * disavow * * *
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returns [prepared by hinl w thout cogent proof that they are
incorrect.” As discussed infra in Section |I.B. and C
petitioner has failed to furnish such proof.

B. Fai lure To Chall enge | ncone Adjustnents on Bri ef

O her than nmaeking a vague assertion that he “was requires
[sic] to and fully conplied with the filing of * * * [the 1988
return] consistent with the 1099 information” (which suggests a
m st aken belief that such reporting was required even though
petitioner disputed the information), on brief, petitioner
chal | enges only one of the incone itens: the short-term capital
gain fromthe sale of 240 shares of IBM(the IBMstock).® If an
argunent is not pursued on brief, we nmay conclude that it has

been abandoned. See Cajon Gas Co. v. Conmmi ssioner, 119 T.C.

197, 213 n. 17 (2002); Davis v. Comm ssioner, 119 T.C. 1 n.1

(2002); Ni cklaus v. Comm ssioner, 117 T.C 117, 120 n.4 (2001);

Rybak v. Comm ssioner, 91 T.C 524, 566 n.19 (1988).

C. Sale of the |1 BM Stock--Alleged Theft of Sal e Proceeds

Petitioner argues that there is no proof that Merrill Lynch
sold the IBM stock at petitioner’s request or that petitioner
received the proceeds of that sale. During the trial, petitioner

acknow edged that the Merrill Lynch tax reporting statenment for

> During the trial, petitioner admtted that the $9, 022
received fromthe National Bank of WAshington constituted a
premature distribution froma qualified retirenment account. On
brief, he challenges only the inposition of the sec. 72(t)

10- percent additional tax on that distribution.
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1988, together with the nonthly statenments for 1988 (all of which
were placed in evidence during the trial) (the Merrill Lynch
statenents) constitute a copy of his 1988 account activity with
Merrill Lynch. The nonthly statenent for June 1988 shows t hat,
on June 17, 1988 (the date of petitioner’s arrest and
incarceration), petitioner’s account was credited with $27,573
representing the proceeds fromthe sale of the IBM stock (the |BM
sale proceeds). It further shows that, after the sale, on June
21, 1988, a check for $22,960 was witten on the account and
identified as a “wthdrawal” fromthe account.

Whet her or not Merrill Lynch sold the | BM stock at
petitioner’s request, there is no dispute that the stock was in
fact sold and that the I BM sal e proceeds were credited to
petitioner’s Merrill Lynch account.

Pursuant to section 61(a)(3), gross incone includes “[g]ains
derived fromdealings in property”. Section 1.446-1(c)(1)(i),
| nconme Tax Regs., requires that, “under the cash receipts and
di sbursenents nethod in the conputation of taxable incone, all
itens which constitute gross income * * * are to be included for
the taxable year in which actually or constructively received.”
Section 1.451-2(a), Income Tax Regs., provides that incone is
constructively received by a taxpayer “in the taxable year during
which it is credited to his account, set apart for him or

ot herwi se nmade avail able so that he may draw upon it at any



- 10 -
time”. Pursuant to that regulation, the |IBM sal e proceeds were
constructively received by petitioner on June 17, 1988, when they
were credited to his Merrill Lynch account. Moreover, because
petitioner has failed to offer any evidence as to his hol ding
period for or basis in the IBMstock, the entire $27,573 is

i ncludable in petitioner’s 1988 incone as short-term capital

gai n.

Petitioner’s primary argunent for omtting the |IBM sale
proceeds fromhis 1988 gross incone is that he never received the
money. I n essence, he alleges that the | BM sal e proceeds were
taken fromhis account by a Merrill Lynch enployee. By alleging
nonrecei pt of the IBM sal e proceeds, including the portion that
may have been represented by the $22,960 “withdrawal” fromhis
Merrill Lynch account, petitioner is, in effect, claimng a 1988
theft loss of the IBM sale proceeds rather than their
noni ncl usi on in incone.

Thomas P. McDonnell, a Merrill Lynch enpl oyee for 22 years,
who (at the tinme of the trial) was a Merrill Lynch vice president
and adm ni strative nmanager responsible for certain “back office”
operations that occur in an office, testified that, pursuant to
Merrill Lynch’s normal practice, the |IBM stock woul d have been
sol d upon the placenent of an order to sell (either by tel ephone
or in witing) by the | egal or beneficial owner of the stock;

i.e., petitioner. Thereafter, the sale of the stock woul d have
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been verified with petitioner by tel ephone, and a confirmation of
the sale would have been mailed to him M. MDonnell further
testified that, in accordance with standard brokerage industry
policy and standard Merrill Lynch firmpolicy (and absent
specific instructions to the contrary), if petitioner had
request ed paynment of the sale proceeds froma sale of securities,
a check woul d have been nmade payable to himas the owner of
record on the statement.® He stated that such checks are sent by
regular, first class U.S. nmail and that, if the check “expires”
(i1.e., it is not cashed within a certain period of tine), the
anount of the check is redeposited to the custoner’s account.

Section 165 allows an individual taxpayer to deduct a theft
loss in the year during which the taxpayer discovers such | oss.
See sec. 165(a), (c)(1), (e). Petitioner bears the burden of
proving that a theft (and not, for instance, nerely a nysterious
di sappearance of the property) has occurred and that the
requi renents of section 165 have been net. See Rule 142(a);

Jacobson v. Conm ssioner, 73 T.C. 610, 613 (1979); Allen v.

Commi ssioner, 16 T.C 163, 166 (1951) (absent positive proof, a

6 M. MDonnell testified that, because Merrill Lynch was
required to retain records of custonmer transactions for only 7
years, he was unable to produce copies of the transaction
confirmation slip, the canceled check, or any other records
specifically related to the 1988 sale of petitioner’s 240 shares
of IBM In fact, he was “amazed” that the 1988 Merrill Lynch
statenents pertaining to petitioner’s account were stil
available in Merrill Lynch’s mcrofiche library.
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t axpayer mnmust present evidence that reasonably |eads the trier of
fact to conclude that the property was stolen). 1In this case,
petitioner has failed to establish even the reasonable |ikelihood
that the 1 BM sal e proceeds were stolen by a Merrill Lynch
enpl oyee or, indeed, by anyone. His argunent is prem sed solely
on respondent’s inability to prove that the | BM sal e proceeds
were mailed to himor that sonmeone at Merrill Lynch did not steal
t hose proceeds. Respondent bears no such burden. Petitioner
offers only his own testinony that he never received the | BMsale
proceeds coupled with his sheer specul ation that, because of what
he perceives as Merrill Lynch’s inadequate internal procedures
for verifying the transm ssion to and recei pt of noney by its
custoners, those sale proceeds nust have been stolen. Such
specul ati on does not convince us that the | BM sal e proceeds were,
in fact, stolen. Petitioner has offered no evidence that the
Merrill Lynch procedures described by M. MDonnell for handling
stock trades and the proceeds fromthose trades were not followed
in connection with the 1988 sale of petitioner’s IBMstock. As a
result, we conclude that petitioner has failed to carry his
burden of proving that he sustained a 1988 theft |oss within the
meani ng of section 165. Nor has he shown that any portion of the
| BM sal e proceeds is otherw se deductible for that year as a | oss

under that section



D. Concl usi on

We sustain respondent’s determ nation to include $40, 347 in
petitioner’s gross inconme for the audit year, and we hol d that
petitioner is not entitled to a deduction for |oss of the |IBM
sal e proceeds of $27,573 as an offset to that inconme inclusion.

1. Schedule A ltenm zed Deducti ons

We nust deci de whether petitioner is entitled to Schedule A
item zed deductions for the audit year consisting of real estate
t axes of $1,420 and “deducti bl e points” (nortgage interest) of
$10,430. The 1988 return indicates that those anpbunts relate to
what was, before his incarceration, petitioner’s personal
residence in Fairfax, Virginia.

Petitioner has failed to substantiate his paynment, during
1988, of any real property taxes with respect to his personal
resi dence; and, except for an undated, handwitten |isting of
nort gage paynents due with respect to various properties,

i ncludi ng his personal residence, and a conputer printout which
appears to |list nortgage paynents due on that residence for
March, April, and May 1992, petitioner has failed to produce any
recei pts or other evidence to corroborate his return position
that he nade a 1988 paynent of “deductible points”. Petitioner

did not claima deduction for nortgage interest on what he clains
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is his 1987 return (the 1987 Form 1040),’ whi ch indi cates that
the property was not subject to a nortgage during that year; and,
al t hough petitioner’s classification of the alleged $10, 430
paynent as “deductible points” may indicate that the property was
nortgaged in 1988, petitioner has failed to offer any evidence,
in the formof closing docunents, cancel ed checks, etc., of the
nortgage or of the paynent of “points” during 1988. Moreover,
petitioner has failed to provide even the m ninmal substantiation
of the paynent of either points or real estate taxes that would
permt us to estimate all owabl e deductions as permtted under

Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). Even

under Cohan, there nmust be sufficient evidence in the record to

provi de a basis upon which an estinmate nay be nmade. Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985). Here, there is none.

Cf. Estate of Dickerson v. Comm ssioner, T.C. Menop. 1997-165

(taxpayer’s Schedul e A deduction for nortgage interest sustained
on the basis of Cohan). Therefore, we reject petitioner’s claim

raised at trial, to Schedule A item zed deducti ons.

" W have received into evidence a copy of the 1987 Form
1040. That docunent is not signed by petitioner, but it is
signed by a return preparer (petitioner’s attorney) under what
appears to be a date of Aug. 2, 1990. It carries the annotation
“client copy”. W shall use that docunment for |imted purposes,
as described below. W make no finding that the original of that
docunent was ever filed by petitioner.
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[11. Schedul e C Loss From Petitioner’s Law Practice

Next, we turn to the issue of whether petitioner sustained
a 1988 deductible | oss of $6,724 associated with his | aw
practice.

Here, as in the case of petitioner’s Schedule A item zed
deductions, petitioner has offered no evidence to substantiate
the itens (nortgage interest, utilities, tel ephone, depreciation,
| aundry and cl eani ng, and bar nenbershi p dues) that constitute
the al |l eged deducti bl e expenses. Here, too, petitioner has
failed to provide the mnimal substantiation of the alleged
expenses that would permt us to estimate the all owabl e

deducti ons pursuant to Cohan v. Conm ssioner, supra. Therefore,

we reject petitioner’s claim raised at trial, to a Schedule C
| 0ss.8

V. Schedule E Losses From Real Property Rentals

Petitioner’s 1988 Schedule E indicates that, during the

audit year, petitioner owned nine rental properties, each of

8 Petitioner’s reporting of zero gross receipts fromhis
| aw practice during the audit year (the first 5-1/2 nonths of
whi ch preceded his incarceration) indicates that the | oss may be
di sall owed on the alternative ground that, during that year,
petitioner did not conduct his |aw practice with a bona fide
intention of making a profit and may, in fact, have either
abandoned or at |east tenporarily discontinued the practice after
1987 when, according to the 1987 Form 1040, he earned a snal
(%$1,698) profit on very |low ($2,884) gross receipts. As
di scussed nore fully infra in section IV, losses incurred by an
i ndi vidual in connection with a purported trade or business are
not allowable in the absence of a bona fide profit notive.
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whi ch generated a | oss for the year. Four of those properties
generated zero rental incone, including the property with the
greatest | oss and the nost expenses. The Schedule E attached to
the 1987 Form 1040 indicates that four of the properties that
generated | osses in 1988 al so generated | osses in 1987 and that
two of the properties that produced zero rental incone in 1988
did the sane in 1987

The hol ding of real property for rental purposes normally
constitutes the use of the property in a trade or business. See

Lagreide v. Commi ssioner, 23 T.C. 508, 512 (1954). Losses

incurred by an individual in conducting a trade or business are,
subject to certain restrictions not here rel evant, deductible
pursuant to section 165(a) and (c)(1).° Losses are not
considered to have been incurred in a trade or business unless it
is showmn that the activity in question was undertaken with the

primary notive or intention of making a profit. Lanont v.

° SEC. 165. LOSSES.

(a) General Rule.--There shall be allowed as a
deduction any | oss sustained during the taxable year and
not conpensated for by insurance or otherw se.

* * * * * * *

(c) Limtation on Losses of Individuals.--In the case
of an individual, the deduction under subsection (a) shal
be limted to--

(1) losses incurred in a trade or business;
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Conmm ssioner, 339 F.2d 377, 380 (2d Gr. 1964), affg. T.C Meno.

1964-2; Dreicer v. Conm ssioner, 78 T.C. 642, 645 (1982), affd.

wi t hout opinion 702 F.2d 1205 (D.C. Gr. 1983); Jasi onowski V.

Commi ssioner, 66 T.C 312, 319 (1976); sec. 1.183-2(a), Incone

Tax Regs. Although a taxpayer’s expectation of profit need not
be reasonable, there nust be a good faith objective of making a

profit. See Dreicer v. Conm ssioner, supra.

There is no evidence in the record that any of the
properties listed in the 1988 return has ever generated a profit,
or that petitioner expected that they would ever becone
profitable, either individually or as a group. To the contrary,
petitioner, on brief, indicates that he never believed that his
rental properties would becone profitable. For exanple, in
def ense of his nonpaynent of estimated taxes for the audit year,
petitioner states in his opening brief:

Petitioner cannot be held liable for failing
to file an estimted tax return because the
Petitioner did not owe any taxes and has
never owed any taxes to the Internal Revenue
Service in the nore than 50 years he has been
filing income taxes. The deductions
Petitioner has used for this tax year and all
other tax years have always [been] in excess
of the incone he has earned and therefore
Petitioner * * * had not [sic] duty to file
any estimated incone tax. [Enphasis added.]

Simlarly, in his reply brief, petitioner states:

There was not [sic] need to pay estimated tax
since | have never owed the IRS an estimated

tax in 20 years of practicing | aw and renting
properties.
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The foregoing statenents are tantanount to an adm ssion
that, regardless of the amount of (1) dividends, interest and/or
capital gains attributable to his Merrill Lynch account and/or
ot her sources and (2) profits fromhis law practice (for which
petitioner did report a small profit for 1987), petitioner always
anticipated that |osses generated by his rental activities would
be sufficient to offset such inconme, thereby resulting in no tax
l[iability to petitioner. Moreover, for the audit year, the
reported expenses attributable to petitioner’s rental properties
wer e al nost 250 percent greater than the reported rental incone.
That disparity between expense and i nconme further supports the
conclusion that petitioner operated his rental properties wthout
a good faith objective of generating a profit. Therefore, we
reject petitioner’s claim raised at trial, to Schedule E | osses.

V. The Dependency Exenpti ons

Section 151(a) and (c)(1) allows deductions for exenptions
for dependents. In order to be entitled to dependency exenptions
for three of his children, petitioner nmust show that each child
nmeets the statutory definition of “dependent”, which, under
section 152(a)(1), includes a son or daughter over half of whose
support, for the taxable year, is provided by the taxpayer.

Under section 151(c)(1)(B), each child nust be either under 19
years of age or a student under 24 years of age, at yearend.

Petitioner offered no evidence that the foregoing statutory
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requi renents were satisfied for the audit year. Therefore, we
reject petitioner’s claim raised at trial, to deductions for
t hree dependency exenpti ons.

VI . Respondent’s Section 72(t) Determ nation

Section 72(t) provides, in pertinent part, as foll ows:

SEC. 72(t). 10-Percent Additional Tax on Early
Distributions From Qualified Retirenent Plans.--

(1) Inposition of additional tax.--1f any
t axpayer receives any anount froma qualified
retirement plan * * *  the taxpayer’'s tax * * *
for the taxable year in which such amount is
received shall be increased by an amobunt equal to
10- percent of the portion of such anount which is
i ncl udabl e in gross incone.

Petitioner admits receipt of $9,022 fromthe National Bank
of WAshington during the audit year, and he further admts that
the noney was distributed from“a 401 or sone type of retirenent
account”, indicating his acknow edgnent that the distribution is
subject to section 72(t)(1). Petitioner argues, however, that
the $9,022 constituted a net distribution and that the bank
wi thhel d the 10-percent tax fromthe gross anount of the
withdrawal. Petitioner further alleges that it is common
practice for banks to collect the 10-percent additional tax on
early distributions fromqualified retirenent plans.

Once again, other than his self-serving testinony,
petitioner has offered no evidence in support of his position, no

bank statenents or other evidence that would corroborate his

assertion that the tax was withheld or that it is comon practice
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(and was comon practice during the audit year) for banks to
withhold the tax. This Court is not bound to accept a taxpayer’s
sel f-serving, unverified, and undocunented testinony. Shea v.

Comm ssioner, 112 T.C 183, 189 (1999). Therefore, we sustain

respondent’s inposition of the 10-percent additional tax on early
distributions fromqualified retirenent plans.

VIl. Additions to Tax

A. Respondent’s Section 6651(a)(1) Determ nation

Section 6651(a)(1l) provides for an addition to tax in the
event a taxpayer fails to file a tinely return (determned with
regard to any extension of tinme for filing), unless it is shown
that such failure is due to reasonable cause and not due to
willful neglect. The anount of the addition is equal to 5
percent of the anobunt required to be shown as tax on the
del i nquent return for each nonth or fraction thereof during which
the return remains delinquent, up to a maxi num addition of 25
percent for returns nore than 4 nonths delinquent.

The 1988 return was not filed until on or about My 14,
1997, nore than 8 years after the April 17, 1989, due date. See
sec. 6072(a).'® Petitioner argues that, because he believed in
good faith that his attorney had tinely filed a 1988 return for

him the failure to tinely file the return was due to reasonabl e

10 There is no evidence that petitioner tinmely sought to
extend the Apr. 17 due date.
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cause. Petitioner points to a letter fromhis attorney dated
June 14, 1990, in which she states that she is in the process of
preparing returns for 1984, 1985, and 1987, and that, upon
conpl etion of those returns, she “wll go back and finish 1983 *
* * 1986, 1988 and 1989.” Both petitioner’s attorney and the
I nternal Revenue Service (IRS) Philadel phia Service Center |ater
confirmed that she never filed a 1988 return for petitioner.
There is no record as to when petitioner m ght have given
his attorney the records needed to prepare his 1988 return. The
fact that, as of June 14, 1990, she had not even begun to prepare
the return indicates that petitioner could not have believed in
good faith that it would be tinely filed by April 17, 1989.
Moreover, even if we were able to find such good faith reliance
by petitioner, it would not constitute “reasonabl e cause” for
pur poses of section 6651(a). “The failure to nmake a tinely
filing of a tax return is not excused by the taxpayer’s reliance
on an agent, and such reliance is not ‘reasonable cause’ for a

late filing under 8 6651(a)(1).” United States v. Boyle, 469

U S 241, 252 (1985). Nor did the nere fact of petitioner’s
incarceration at the tine his 1988 return was due constitute
reasonabl e cause for his failure to file the return. See

Llorente v. Conm ssioner, 74 T.C. 260, 268-269 (1980), affd. in

part and revd. in part on another issue 649 F.2d 152 (2d Cr

1981). Therefore, we sustain respondent’s inposition of a
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25-percent addition to tax under section 6651(a).

B. Respondent’s Section 6653(a)(1) Deternination

Section 6653(a)(1l) inposes an addition to tax equal to 5
percent of the entire underpaynent if any portion of such
under paynment is due to negligence or intentional disregard of
rules or regulations (wthout distinction, negligence). An
under paynent, for purposes of section 6653(a), is the anount by
which the tax liability exceeds the tax shown on a tinely filed
return. Secs. 6653(c)(1), 6211(a). Inasnmuch as the 1988 return
was not timely filed, the amount shown on a tinely filed return
is zero, and the underpaynent equals the entire tax liability.

Emons v. Conm ssioner, 92 T.C 342, 348-349 (1989), affd. on

anot her issue 898 F.2d 50 (5th Cr. 1990). Wen an under paynent
is caused by the taxpayer’s failure to tinely file an incone tax
return, the underpaynent is due to negligence if the taxpayer
| acks reasonabl e cause for the failure. See id. at 349-350.
Because we find that petitioner |acked reasonable cause for his
failure to tinely file the 1988 return, it follows, and we find,
t hat his underpaynent was due to negligence. |[|d.

Moreover, we reach the sanme result even if we view the issue
to be whether petitioner had a reasonabl e basis for the
under paynent itself. Section 6653(g) provides that any portion
of an underpaynent that is attributable to a taxpayer’'s failure

to report income shown on an information return shall be treated
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as due to negligence in the absence of clear and convi nci ng
evidence to the contrary. Petitioner argues that he “could not
have filed a tax * * * [return] on 1099 fornms he never received
due to his incarceration.” He also inplies that, because he
never paid taxes (on account of the excess of his rental property
and ot her allegedly deductible expenses and exenptions over his
total incone), he had a reasonable basis for believing that he
did not owe tax for the audit year. Even if we accept as fact
that petitioner did not receive the 1988 information returns
mai l ed to him he nmust have known of the investnents that gave
rise to them? Therefore, he should have been aware of all or a
portion of the inconme generated by those investnents and of the
probability that information returns had been issued with respect
to those investnents. There is no evidence that he could not
have arranged for the information returns to be sent to himin
prison. In addition, petitioner’s consistent adherence to an

i nproper reporting position for prior years with respect to the
deductibility of losses fromhis rental properties (discussed
supra in Section IV) does not constitute a reasonable basis for
believing that there was no tax due for the audit year. As a
result, petitioner has failed to rebut the presunption of

negl i gence, under section 6653(g), arising out of his failure to

11 I ncone from several of the sanme investnents was |isted
on the 1987 For m 1040.
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report the inconme |listed on the 1988 information returns mail ed
to him

We sustain respondent’s determ nati on under section
6653(a) (1) .

C. Respondent’s Section 6654 Determ nation

1. | nt r oducti on

Section 6654 provides for an addition to tax in the event of
an under paynent of a required installnment of individual estinmated
tax. Sec. 6654(a) and (b). As relevant to this case, each
required installnent of estimated tax is equal to 25 percent of
the “required annual paynment”, which in turn is equal to the
| esser of (1) 90 percent of the tax shown on the individual’s
return for that year (or, if no returnis filed, 90 percent of
his or her tax for such year), or (2) if the individual filed a
return for the imedi ately precedi ng taxabl e year, 100 percent of
the tax shown on that return. Sec. 6654(d)(1)(A), (B)(i) and
(1i). The due dates of the required installments for a cal endar
taxabl e year are April 15, June 15, and Septenber 15 of that year
and January 15 of the follow ng year. Sec. 6654(c)(2). For
pur poses of section 6654, an individual’s tax consists of incone
tax and self-enpl oynent tax and is determ ned before the

application of any wage wi thhol ding credit!? (but after the

12 Under sec. 6654(g)(1), wage withholding credits are
treated as paynents of estinmated tax.
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application of other allowable credits). Sec. 6654(f); see sec.
31. Except in very limted circunstances not applicable to this
case, see sec. 6654(e)(3)(B), section 6654 provides no exception
for reasonabl e cause or lack of willful neglect.

There are two mechani cal exceptions to the applicability of
t he section 6654 addition to tax. First, as relevant to this
case, the addition is not applicable if the tax shown on the
individual’s return for the year in question (or, if no returnis
filed, the individual’s tax for that year), reduced for these
pur poses by any allowable credit for wage withholding, is |ess
t han $500.' Sec. 6654(e)(1). Second, the addition is not
applicable if the individual’s tax for the precedi ng taxable year
was zero. Sec. 6654(e)(2).

Petitioner argues that he “cannot be held liable for failing
to file an estimated tax return because the Petitioner did not
owe any taxes”. Respondent’s deficiency determnation for the
audit year, which we sustain in full herein, shows that, contrary
to petitioner’s argunent, petitioner did, in fact, owe taxes for
the audit year. That does not dispose of the matter, however.
There remains the issue of whether petitioner may rely on having
satisfied the requirenent of section 6654(d)(1)(A and (B) that

t he anmpbunt of each of his estimated tax installments for the

13 Effective for taxable years beginning after Dec. 31,
1997, the threshold anmount is $1,000. Taxpayer Relief Act of
1997, Pub. L. 105-34, sec. 1202(a), 111 Stat. 994.
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audit year (in this case, zero) was equal to 25 percent of the

| esser of (1) 90 percent of the tax shown on his return for that
year or, alternatively, (2) 100 percent of the tax shown on his
return for the prior year, 1987

2. Sati sfaction of Section 6654(d)(1)(B) (i)

The 1988 return, filed on or about May 14, 1997, shows a
zero tax liability for that year. |If the 1988 return constitutes
a valid return for purposes of section 6654(d)(1)(B)(i), there
can be no underpaynent of a required installnent of estimted tax
since there are no required install nents due when there is no tax
l[iability shown on the return as filed; i.e., 25 percent of zero
equal s zero.

We have repeatedly held that a taxpayer’s estimted tax
liability is based upon the taxpayer’s tax liability as stated on
the original tax return as filed, and not upon the notice of
deficiency anount or the ultimate tax liability (here, one and
the sane and referred to, for convenience, as the ultimte tax

liability). See deason v. Comm ssioner, T.C Meno. 1990-110;

VWarda v. Commi ssioner, T.C Meno. 1988-572; Sanpson V.

Conmi ssioner, T.C. Meno. 1986-231; see also Weir v. Conm ssioner,

T.C. Meno. 2001-184. Moreover, the sufficiency of estimted tax
paynments has been determined with respect to the tax liability
shown on the taxpayer’s return for the preceding taxabl e year

pursuant to section 6654(d)(1)(B)(ii), rather than with respect
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to the ultimate tax liability for the taxable year in issue, even
when the return for the preceding year was held to have

fraudul ently understated i nconme, Schwarzkopf v. Comm ssioner, 246

F.2d 731, 734-735 (3d Gr. 1957), affg. on other issues and
remandi ng on that issue T.C. Menob. 1956-155, or when such return
was not filed until after the due date, Rev. Rul. 2003-23, 2003-8
| . R B. 511; see also Rev. Rul. 80-355, 1980-2 C.B. 374 (“return
for the taxable year” is joint return filed after due date as
repl acenent for separate returns filed before due date).

None of the above-cited authorities address circunstances in
whi ch the taxpayer’s original return was filed after a notice of
deficiency had been issued. 1In this case, the 1988 return was
filed nore than 2 years after issuance of the notice (May 14,
1997, versus May 3, 1995) and al nost 22 nonths after the filing
of the petition on July 17, 1995. Under those circunstances we
will disregard the 1988 return as we do not consider it to be a

“return” for purposes of section 6654(d)(1)(B)(i).* To hold

4 There is no inconsistency between our treating
petitioner’s reporting of the anounts |listed on Schedules B and D
of the 1988 return as an adm ssion that those anobunts are
i ncludabl e in 1988 gross inconme, see the discussion supra in
Section I. A, and our finding herein that the 1988 return is not
a “return” for purposes of sec. 6654(d)(1)(B)(i). The fornmer
conclusion is based upon casel aw which treats a taxpayer’s return
position as an adm ssion by the taxpayer that that position is
correct. That characterization of a taxpayer’s return position
is not contingent upon a finding that the return itself
constitutes a valid return for purposes of various provisions of
the Internal Revenue Code (e.g., secs. 6501(a), 6651(a)(1),

(continued. . .)
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otherwi se would, in effect, negate the application of the portion
of section 6654(d)(1)(B)(i) that defines the term“required
annual paynent” “if no return is filed” as “90 percent of the tax
for * * * [the taxable] year”. As regards any taxable year for
whi ch the taxpayer failed to file a return and received a
deficiency notice that included a proposed section 6654 addition
to tax, the taxpayer would be able to negate the addition to tax
sinply by filing a return for that year that showed a tax
liability less than the quarterly estimted paynents actually
made or, if none had been nade, that showed a zero tax liability.
Such a result is inconsistent with both the purpose and function
of section 6654(d)(21)(B)(i).

I n Evans Cooperage Co. v. United States, 712 F.2d 199 (5th

Cr. 1983), the Court of Appeals for the Fifth Grcuit
characterized as a “safe harbor” the provision of the corporate
estimated tax that shields a corporation froman addition to tax
if the estimated tax paid during the year is at least equal to

t he amount of tax shown on the return of the corporation for the
precedi ng taxabl e year (section 6655(d)(1), during 1976 and 1977,
the audit years in that case). |d. at 201. The Court of Appeals

described and commented on the | egislative purpose of the

¥4(...continued)
6654(d)(1)(B)) with respect to which the filing of a valid return
gives rise to (or limts) specific rights or actions of either
t he taxpayer or the Governnent.
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precedi ng-year-return safe harbor as foll ows:

This objective of the safe harbor provision -- to
provi de a predictable escape from any possible penalty
ltability -- would be defeated if penalties for

under paynent of estimated taxes during the year were

based, not on the easily determ nabl e anmount refl ected

on the preceding year’s return, but instead upon the

ultimate tax liability, possibly determ ned by adverse

tax audit, a year or so after the tax year for * * *

which the estimated tax installnents were paid. * * *

[1d. at 204.]

“Safe harbor” also is an apt description of the identical
precedi ng-year-return rule applicable to individuals, sec.
6654(d)(1)(B)(ii), and it is an apt description of the rule,
applicable to both corporations and individuals, Iimting the
requi red annual paynent of estinmated tax to the tax shown on the
return (if one is filed) for the taxable year in question, secs.
6654(d) (1) (B) (i) and 6655(d) (1) (B)(i).

Qur decision is consistent with the “objective of the safe
har bor provision” referred to by the Court of Appeals in Evans
Cooperage. Petitioner’s failure to file a return prior to
respondent’ s i ssuance of the notice presents us with a situation
that is the exact opposite of that referred to in Evans
Cooperage, where the filing of returns preceded the audit. Here,
upon issuance of the notice, it is the tax liability determ ned
by respondent that is the “easily determ nable amount” and it is
the return anount that is “possibly determ ned” in sone |ater

year. |In effect, petitioner, by not filing the 1988 return prior

to i ssuance of the notice, has waived his right to the
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“predi ctabl e escape fromany possible penalty liability” that
woul d have been afforded by that return.

Qur decision is also consistent with Congress’s evident plan
for the application of section 6654. Rules governing the
assessnent, collection, and paynent of the section 6654 addition
are found in section 6665. In pertinent part, section 6665(a)
provides that (1) the section 6654 addition is to be paid upon
notice and demand and is to be assessed, collected, and paid in
t he sane manner as taxes, and (2) references in the Internal
Revenue Code to “tax” inposed shall be deened also to refer to

the addition to tax.!® Section 6665(b)(2), however, nakes the

1 In full, sec. 6665 provides:
Sec. 6665. APPLI CABLE RULES

(a) Additions Treated As Tax.-— Except as ot herw se
provided in this title —

(1) the additions to the tax, additional anounts,
and penalties provided by this chapter shall be paid
upon notice and demand and shall be assessed,
collected, and paid in the same manner as taxes; and

(2) any reference in this title to “tax” inposed
by this title shall be deenmed also to refer to the
additions to the tax, additional anpbunts, and penalties
provi ded by this chapter.

(b) Procedure For Assessing Certain Additions To Tax.-—
For purposes of subchapter B of chapter 63 (relating to
deficiency procedures for incone, estate, gift, and certain
exci se taxes), subsection (a) shall not apply to any
addition to tax under section 6651, 6654, 6655; except that
it shall apply-

(continued. . .)
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deficiency procedures, found in sections 6211 through 6216 (the
deficiency procedures), inapplicable to the section 6654 addition
except in one instance. |In effect, section 6665(b)(2) nakes the
deficiency procedures inapplicable to the addition if the
t axpayer has filed a return for the year in question. The
Comm ssioner is thus free to assess and coll ect any section 6654
addi ti on based upon the tax shown on the taxpayer’s return as
filed without the need first to issue a notice of deficiency.

The one instance in which the deficiency procedures do apply to
the addition is where the taxpayer has failed to file a return
for the year in question. Sec. 6665(b)(2).

The deficiency procedures prescribe a conprehensive set of
rules that, with limted exceptions, the Comm ssioner nust follow
before he is free to assess and collect certain taxes, including
the incone tax. The term“deficiency” is defined in section
6211(a)(1)(A). GCenerally, a deficiency is the excess of “the tax
i nposed” over the tax shown on the taxpayer’s return if the
t axpayer makes a return showi ng an anount of tax. [|d.

Qoviously, the “return” referred to in that definition nmust be a

15, .. conti nued)

(1) in the case of an addition described in
section 6651, to that portion of such addition which is
attributable to a deficiency in tax described in
section 6211; or

(2) to an addition described in section 6654 or
6655, if no return is filed for the taxable year.
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return made before the Conm ssioner determ nes a deficiency based
upon that return. |If he determnes that there is a deficiency,
the Comm ssioner is authorized by section 6212(a) to nail notice
thereof to the taxpayer by certified or registered mail. |If the
t axpayer has made no return by the tinme the Comm ssioner mails
hi m notice of a deficiency, then, for purposes of determ ning the
tax shown on his return, the taxpayer is deened to have nade a
return showi ng zero tax.® Also, if the taxpayer has nade no
return by that tinme, then, by virtue of section 6665(a)(2) and
(b)(2), the term“tax inposed” is deened to include the section
6654 addition to tax, and the addition is part of the deficiency.
Pursuant to section 6213(a), unless there is substantial doubt as
to the collectibility of the deficiency, such as to justify a
j eopardy assessnent under section 6861, no assessnent of the
deficiency (including the section 6654 addition) nay be made
until the expiration of 90 (or, in certain cases, 150) days after
t he Comm ssioner has mailed notice of the deficiency to the
taxpayer or, if a petitionis filed wwth this Court, until the
decision of this Court has becone final.

In short, the term“deficiency” includes the section 6654

addition in a no-return situation, and, once the Conm ssi oner has

16 See sec. 301.6211-1(a), Proced. & Admin. Regs., which
provides in pertinent part that “[i]f no return is nmade * * * for
t he purpose of the definition ‘the amunt shown as the tax by the
t axpayer upon his return’ shall be considered as zero.”
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determ ned that there is a deficiency and has nail ed notice
thereof to the taxpayer, the deficiency procedures limt the

Comm ssioner’s authority to assess and collect both the
underlying tax and the addition. If we were to treat a post-
notice original return (post-notice return) as a return for

pur poses of the section 6654(d)(1)(B)(i) safe harbor, then
sections 6665(b)(2) and 6213(a) would be in conflict. |If a post-
notice return were a return for purposes of the safe harbor, then
section 6665(b)(2) would allow the Conm ssioner to disregard the
deficiency procedures and i medi ately assess and col | ect any
unpai d section 6654 addition. Section 6213(a) prohibits the

Comm ssioner fromimedi ately assessing and coll ecting the
section 6654 addition in a post-notice return situation, however,
because section 6665(b)(2) indisputably nakes the deficiency
procedures applicable to the section 6654 addition if the

t axpayer has made no return when the Conmm ssioner issues a notice
of deficiency. |If we disregard the post-notice return for

pur poses of both sections 6654(d)(1)(B)(i) and 6665(b)(2), we are

able to avoid a conflict and interpret sections 6213, 6654, and

7 \WW recognize that, in this case, the 1988 return showed
a loss. Therefore, based upon that return, petitioner had no
obligation to pay estinmated taxes, and any issue concerning the
Comm ssioner’s inability imediately to assess a sec. 6654
addition to tax by virtue of sec. 6213(a) woul d be noot.
Nonet hel ess, not every post-notice return will foreclose a
section 6654 addition, which addition, in the absence of sec.
6213(a), would imedi ately be assessabl e.
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6665 in a way that nakes sense.

We shall disregard the 1988 return for purposes of
determ ni ng whether petitioner satisfies the return-filed safe
har bor of section 6654(d)(1)(B)(1).

Because petitioner made no estimated tax paynents for the
audit year, he necessarily failed the alternative safe harbor of
section 6654(d)(1)(B)(i) to nake estinmated tax paynents equal to
“90 percent of the tax” (i.e., his ultimte tax
liability) for the audit year.!®

3. Satisfaction of Section 6654(d)(1)(B)(ii)

As noted supra in Section Il, the trial record does not
establish that petitioner ever filed a return for 1987. Because
there is no return “for the preceding taxable year”, petitioner
may not rely on the safe harbor provided by section

6654(d) (1) (B) (ii).?®

8 We al so disregard the 1988 return for purposes of sec.
6654(e) (1), and, because petitioner’s 1988 ultimate tax liability
exceeds $500, the exception provided by that paragraph if no
return is filed is inapplicable.

19 Al'so, because petitioner’s 1987 tax was nore than zero
(the 1987 Form 1040 showed a tax due of $206 and a notice of
deficiency issued for 1987 showed a tax deficiency of $2,331),
t he exception provided by sec. 6654(e)(2) is inapplicable.



4. Concl usion

We sustain respondent’s determ nati on under section 6654.

Deci sion will be entered

for respondent.

Revi ewed by the Court.

VELLS, COHEN, CGERBER, CHI ECHI, GALE, THORNTON, HAI NES,
GOEKE, WHERRY, KROUPA, and HOLMES, JJ., agree with this majority
opi ni on.

SWFT, J., concurs.
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VASQUEZ, J., concurring: | concur with the result reached
by the majority that petitioner is liable for the addition to tax
pursuant to section 6654. | wite separately, however, to
enphasi ze that our well-established precedent enunciated in Beard

v. Comm ssioner, 82 T.C. 766, 777 (1984), affd. per curiam 793

F.2d 139 (6th Cr. 1986), resolves this issue.
The I nternal Revenue Code does not define the term*“return”

See sec. 6011; Swanson v. Conmm ssioner, 121 T.C. 111, 122-123

(2003). Based on the Suprenme Court’s precedent in Zellerbach

Paper Co. v. Helvering, 293 U. S. 172, 180 (1934), and Fl orshei m

Bros. Drygoods Co. v. United States, 280 U S. 453, 464 (1930),

this Court has established a four-part test to determ ne whether
a docunent submtted by the taxpayer is a valid return. |n order
to qualify as a return, the docunent nust neet the follow ng
requirenents:
First, there nust be sufficient data to cal cul ate tax
liability; second, the docunment nust purport to be a
return; third, there nmust be an honest and reasonabl e
attenpt to satisfy the requirenents of the tax law, and

fourth, the taxpayer nust execute the return under
penal ti es of perjury.

Beard v. Commi ssioner, supra at 777. W apply this test to

“returns” for purposes of section 6501,! section 6651(a)(1),?

! See, e.qg., ICl Pension Fund v. Conm ssioner, 112 T.C 83,
88-89 (1999); Joseph v. Comm ssioner, T.C Meno. 1996-77.

2 See, e.g., Cabirac v. Conm ssioner, 120 T.C. 163, 168-170
(continued. . .)
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section 6653(a),® section 6662, section 6013,5% section 6033,°
section 6651(f),7 section 6511,8 section 6011,° section 6012, 1°
section 6072,! and fornmer section 6661, ! anong others. O her
Federal courts rely on and apply this test to determ ne whether a
return is valid.®® Situations where we have not applied Beard

are when the particular Code section supplies a definition of

2(...continued)
(2003); Janpol v. Conmm ssioner, 102 T.C. 499, 503, 505 (1994);
Beard v. Conm ssioner, 82 T.C. 766, 780 (1984), affd. per curiam
793 F.2d 139 (6th Cr. 1986); Unroe v. Comm ssioner, T.C. Meno.
1985-149; Counts v. Conm ssioner, T.C Meno. 1984-561, affd. 774
F.2d 426 (11th Cr. 1985).

3 See, e.g., Cavanaugh v. Conm ssioner, T.C. Meno. 1991-
407, affd. w thout published opinion 986 F.2d 1426 (10th Gr.
1993); Unroe v. Conm ssioner, supra; Counts v. Comm ssSioner,

supr a.
4 See Wllians v. Conm ssioner, 114 T.C. 136, 140 (2000).

® See, e.g., Sloan v. Conm ssioner, 102 T.C 137, 147
(1994), affd. 53 F.3d 799 (7th Cr. 1995); Hi ntenberger v.
Comm ssioner, T.C Meno. 1990-36, affd. w thout published opinion
922 F.2d 848 (11th Gr. 1990); Britt v. Conm ssioner, T.C Meno.
1988- 419.

¢ See, e.g., Martin Fireproofing Profit Sharing Plan &
Trust v. Conm ssioner, 92 T.C 1173, 1193 (1989).

7 See Dunhamv. Conmi ssioner, T.C. Menp. 1998-52.

8 See Turco v. Comm ssioner, T.C. Meno. 1997-564.

® See, e.g., Galuska v. Conm ssioner, 98 T.C. 661, 668-669
(1992), affd. 5 F.3d 195 (7th Cr. 1993); Beard v. Conm ssioner,
supra at 780.

10 See Beard v. Comm ssioner, supra at 780.

11 See id. at 773.

12 See Eckel v. Comm ssioner, T.C. Menp. 1990-174.

13 See, e.g., Inre Hatton, 220 F.3d 1057, 1060 (9th Cr
2000); In re H ndenlang, 164 F.3d 1029, 1033 (6th G r. 1999).
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“return” for purposes of that code section only, such as in
section 6103(b)(1).%*

Furt hernore, whether a return constitutes a valid return®
for purposes of section 6654 is not a novel issue to the Court.
We have applied Beard in nore than 35 cases invol ving section
6654. 16

The docunent filed by petitioner contains sufficient data to
calculate a tax liability, purports to be a return, and is signed
under the penalty of perjury. The issue is whether it is an
honest and reasonable attenpt to satisfy the requirenents of the
tax | aw

I n deci di ng whet her the docunent filed is an “honest and
reasonabl e attenpt to satisfy the requirenents of the tax | aw’,

courts have anal yzed whether the return filed can still serve a

14 Sec. 6103(b)(1) provides:

(1) Return.--The term “Return” neans any tax or
information return, declaration of estimated tax, or
claimfor refund required by, or provided for or
permtted under, the provisions of this title which is
filed with the Secretary by, or on behalf of, or with
respect to any person, and any anmendnent or suppl ement
t hereto, including supporting schedul es, attachnents,
or lists which are supplenental to, or part of, the
return so filed.

1 The majority nmakes no finding as to whether petitioner’s
1988 tax return is invalid, or whether it is valid but wll
nonet hel ess be di sregarded.

16 See, e.g., Cabirac v. Conm ssioner, supra at 170; Howard
v. Comm ssioner, T.C Menop. 2000-222; Sochia v. Conmni Ssioner,
T.C. Meno. 1998-294; Turco v. Comm SSioner, supra; SwaimyV.
Commi ssioner, T.C. Meno. 1996-545; Sochia v. Comm ssioner, T.C
Meno. 1995-475, affd. without published opinion 116 F.3d 478 (5th
Cr. 1997); Sickler v. Conmm ssioner, T.C Meno. 1994-462;
Cavanaugh v. Conmi ssioner, supra.
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pur pose, or have any effect, under the Code. |In re Hindenl ang,

164 F.3d 1029, 1034 (6th Gr. 1999) (docunent filed post-

assessnent not a valid return under Beard); In re Hatton, 220

F.3d 1057, 1061 (9th Cr. 2000) (“bel ated acceptance of
responsibility * * * does not constitute an honest and reasonable
attenpt to conply with the requirenents of the tax |aw when
taxpayer filed a docunment purporting to be a return post-
assessnent). This inquiry is proper under the third prong of the
Beard test.

Petitioner’s 1988 tax return was due on or before April 17,
1989. See secs. 6072(a), 7503. 1In this case, petitioner filed
his 1988 “return” on or about May 14, 1997, nore than 8 years
after the due date. This was nore than 2 years after he received
the May 3, 1995, notice of deficiency, which certainly put himon
notice that his 1988 return had not been filed.' Further
petitioner did not file his purported “return” until nore than 21
nmonths after he filed his petition with the Court on July 17,
1995. The adjustnments in the notice of deficiency were
determ ned w thout the benefit of petitioner’s “return”. |In
applying the facts as found by the majority opinion to the test
set forth in Beard, it is evident under the facts of this case
that petitioner’s filing of the purported “return” was not an

honest and reasonable attenpt to conply with the tax | aws.

7 1t appears petitioner was put on notice that his 1988
tax return had not been filed as early as June 14, 1990, when he
received a letter fromhis attorney, who was preparing his tax
returns, which stated she had not yet filed a return for 1988.
See majority op. p. 21.
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Petitioner made no estimated tax paynents for 1988. There

is no record that petitioner filed a return for 1987. Petitioner
has not shown that he falls wthin any of the exceptions to the

6654(a) addition to tax. See sec. 6654(e); G osshandler v.

Comm ssioner, 75 T.C. 1, 20-21 (1980). For these aforenentioned

reasons, respondent’s additions to tax under section 6654(a)

shoul d be sust ai ned.
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GOEKE, J., concurring: | agree with the reasoning and the
result reached by the mgjority. | wite regarding the
application of section 6654 only to clarify why the approach used
inthis case is consistent with our normal practice of applying

the return test set forth in Beard v. Conm ssioner, 82 T.C. 766

(1984), affd. per curiam 793 F.2d 139 (6th Cr. 1986).
W have applied the Beard test in many different contexts.?
We have even relied on Beard in determ ning whether a return was

filed and the taxpayers were liable for the addition to tax under

1See, e.g., Swanson v. Conm ssioner, 121 T.C 111, 123-125
(2003) (whether a substitute for return constituted a return
within the neaning of 11 U S.C. sec. 523(a)(1)(B) (2000));
Wllians v. Conm ssioner, 114 T.C. 136, 140 (2000) (accuracy-
rel ated penalty under section 6662(a)); |Cl Pension Fund v.

Comm ssioner, 112 T.C. 83, 88 (1999) (period of Iimtations under
sec. 6501); Galuska v. Conm ssioner, 98 T.C. 661, 668-669 (1992)
(statutory limtations on tine for filing clains for credit or
refund or limtations on any anmount of any credit or refund

al | owabl e for purposes of secs. 60l11(a), 6511(b), and 6512(b)),
affd. 5 F.3d 195 (7th Gr. 1993); Martin Fireproofing v.

Comm ssioner, 92 T.C 1173, 1192 (1989) (addition to tax for
failure to tinely file under sec. 6651(a)(1) and filing of
information return under sec. 6033); Beard v. Conm ssioner, 82
T.C. 766, 780 (1984) (applying test for purposes of secs. 6011
6012, 6072, and 6651(a)(1l)), affd. per curiam 793 F.2d 139 (6th
Cr. 1986); Rodriguez v. Conm ssioner, T.C Meno. 2003-153

(coll ection case under sec. 6330 where issue was whet her returns
were filed for purposes of deciding whether respondent’s failure
to consider offer in conprom se was an abuse of discretion);
Dunham v. Conmi ssioner, T.C Meno. 1998-52 (fraudulent failure to
file under sec. 6651(f)); Eckel v. Conmm ssioner, T.C. Meno. 1990-
174 (addition to tax for substantial underpaynent under forner
sec. 6661); Hi ntenberger v. Conmm ssioner, T.C Menp. 1990- 36
(return status under sec. 6013), affd. w thout published opinion
922 F.2d 848 (11th G r. 1990); Counts v. Conmm ssioner, T.C Meno.
1984-561 (addition to tax for negligence under forner sec.
6653(a)), affd. 774 F.2d 426 (11th Cr. 1985).
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section 6654 where the docunent purporting to be a return was
filed before the notice of deficiency was issued. See, e.qg.

Turco v. Conm ssioner, T.C Meno. 1997-564; Morgan v.

Commi ssioner, T.C Meno. 1987-184, affd. w thout published

opinion 869 F.2d 1495 (7th CGr. 1989). However, the Beard test

has not been applied in sonme circunstances where the statutory

schenme directs a different inquiry. Cabirac v. Conmm ssioner, 120
T.C. 163, 170 (2003) (a return prepared by the Secretary under
section 6020(b) treated as a return filed by the taxpayer for

pur poses of determ ning the addition to tax under section

6651(a)(2)); Spurlock v. Conmissioner, T.C. Menp. 2003-124

(same); Janpol v. Comm ssioner, 102 T.C 499, 501-502 (1994)

(Beard does not apply in determning period of limtations for
pur poses of the tax inposed by section 4975 because section
6501(1) (1) specifically references a return that does not require
all the information nmandat ed under Beard), supplenenting 101 T.C.
518 (1993); see also sec. 6103(b) (definition of return for

pur poses of confidentiality and disclosure of returns and return
i nformation).

As explained by the magjority, the statutory schene mandates
that a docunent filed after a notice of deficiency has been
issued is not a return for purposes of section 6654. |In future
cases where the statutory schene does not provide the appropriate

inquiry to be used to determ ne whether a return was filed, we
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shoul d continue to adhere to our well-established practice of
applying the Beard test to answer the question.

VWHERRY and KROUPA, JJ., agree with this concurring opinion.
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FOLEY, J., dissenting: Petitioner’s valid return, which
shoul d be the basis for calculating the section 6654 penalty, is
di sregarded by the majority and “not [considered] * * * to be a
‘return’ for purposes of section 6654(d)(1)(B)(i).” Myjority op.
p. 27. There is no authority for the magjority’s holding, and it
is contrary to the unanbiguous terns of the statute.

Section 6654 provides for an addition to tax if the taxpayer
fails to make the “required annual paynent”. Sec. 6654(a) and
(b). The “required annual paynent” is:

the I esser of (i) 90 percent of the tax shown on the

return for the taxable year (or, if no return is filed,

90 percent of the tax for such year), or (ii) 100

percent of the tax shown on the return of the

i ndi vidual for the preceding taxable year. [ Sec.
6654(d)(1)(B)(i) and (ii); enphasis added.]

The majority recogni zes that these are “nechanical rules”, yet,
presumabl y acknow edging that the terns of the statute are
satisfied, states that “the issue [is] * * * whether petitioner
may rely on having satisfied the requirenent of section
6654(d) (1) (A and (B)”. WMyjority op. p. 25. The statute is
unanbi guous, and the taxpayer may certainly “rely” on having net
its ternms. The statute does not refer to a return filed prior to
an Internal Revenue Service audit or a return filed prior to the
i ssuance of a notice of deficiency. A wvalid return will suffice-
—w thout regard to when it is filed.

We need not, however, adhere to a literal application of a
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statute if such adherence produces an outcone that is
“denonstrably at odds” with clearly expressed congressional

intent to the contrary, Giffin v. Oceanic Contractors, Inc.,

458 U. S. 564, 571 (1982), Peaden v. Conm ssioner, 113 T.C 116,

122 (1999), or results in an outcone so absurd “as to shock the

general noral or common sense”, Tel e-Communications, Inc. V.

Comm ssioner, 95 T.C. 495, 507 (1990). The mgjority does not set

forth a convincing case that either of these exceptions to the
pl ai n | anguage doctrine are applicable. Instead, the majority
di sregards petitioner’s valid return “to avoid a conflict and
interpret sections 6213, 6654 and 6665 in a way that nakes
sense.” Majority op. pp. 33-34. The purported conflict (i.e.,
regardi ng respondent’s ability to assess the penalty while we
have jurisdiction) has already been addressed and resol ved by

Powerstein v. Comm ssioner, 99 T.C 466, 472-473 (1992). In

Powerstein, the taxpayers filed anended returns subsequent to
filing their petition, and we held that after we obtain
jurisdiction respondent nmay be enjoined, pursuant to section

6213(a), from maki ng an assessnent. See Naftel v. Conm Ssioner,

85 T.C. 527, 529-530 (1985) (stating that after we obtain
jurisdiction we do not lose it).

The majority provides that Schwarzkopf v. Conm ssioner, 246

F.2d 731 (3d G r. 1957), and Rev. Rul. 2003-23, 2003-8 |.R B

511, do not “address circunstances in which the taxpayer’s
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original return was filed after a notice of deficiency had been
issued.” Majority op. p. 27. | agree. These authorities,
however, support the proposition that we should follow the

statute and let the chips fall where they may. Schwarzkopf v.

Conm ssi oner, supra at 734-735 (stating that a taxpayer may rely

on the tax shown on a return fromthe precedi ng year even when
the return is held to have fraudul ently understated i ncone); Rev.
Rul . 2003-23, 2003-8 |I.R B. 511 (stating that a taxpayer may rely
on the tax shown on an untinely return for purposes of

determ ning estimated tax paynents).

In a further attenpt to justify its holding, the majority
expresses concern that taxpayers “would be able to negate the
addition to tax sinply by filing a return for that year that
showed a tax liability less than the quarterly estimated paynents
actually made or, if none had been nade, that showed a zero tax
l[tability.” Majority op. p. 28. As Judge Vasquez’s concurring
opi ni on enphasi zes, |ong-standi ng precedent authorizes us to find
that a returnis invalid if the taxpayer does not nake an honest
and reasonable attenpt to satisfy the requirenents of the tax

| aw. Zel |l erbach Paper Co. v. Helvering, 293 U. S. 172, 180

(1934); ElorsheimBros. Drygoods Co. v. United States, 280 U.S.

453, 462 (1930); Beard v. Conmm ssioner, 82 T.C 766, 777 (1984),

affd. 793 F.2d 139 (6th Gr. 1986). Thus, if the majority found

that petitioner’s return was filed with the intent to avoid the
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estimated tax penalty, it could conclude that the return is
invalid. Yet, the majority does not make such a finding.
Undeterred by an unanmbi guous statute and a valid return, and

citing Evans Cooperage Co. v. United States, 712 F.2d 199, 204

(5th Gr. 1983), a readily distinguishable case, the majority
summarily reasons that its “decision is consistent wth the
‘objective of the safe harbor provision’”. Majority op. p. 29.

I n Evans Cooperage, the taxpayer contended that the

calculation of the estimated tax penalty should be based on its
anmended return, rather than its tinely filed original return
The court held that the phrase “return of the corporation for the
precedi ng taxable year”, in section 6655(d)(1), refers to the
tinmely filed return for that year and not any subsequently filed
amended return. 1d. at 204. W are not faced, however, with a
question of which return should be taken into account because
petitioner did not file an anended return. W sinply nust
determ ne whether to accept or disregard petitioner’s valid
return.

The majority acknow edges that petitioner’s case is the

“exact opposite of that referred to i n Evans Cooper age”.

Majority op. p. 29 (enphasis added). | agree. In Evans
Cooperage, the court required the taxpayer to use its original
return to calculate the penalty. The majority, on the other

hand, states that petitioner “waived his right” relating to the
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only return he filed and is prohibited fromusing such return to

calculate the penalty. Majority op. p. 29.

| f Evans Cooperage is to be cited for anything, it should be

cited for the proposition that the Court is obligated to foll ow
the statute. Indeed, in response to one of petitioner’s
contentions, the court stated:

It may be inequitable * * * to assess a penalty for
under paynent of estimated tax, that is based upon the
originally mstaken figure of incone for the year,

rat her than upon the actual incone for the year as
ultimately determ ned. However, Congress unanbi guously
has provided otherwi se, and the provision, if indeed
inequitable, is for Congress to anend, not the courts.

[ Evans Cooperage Co. v. United States, supra at 205;

fn. ref. omtted and enphasi s added. ]

Simlarly, we are required to foll ow statutory nmandates and
address, rather, than “disregard’, salient facts. |If there is a
percei ved problemwith the statute, Congress nust address the
matter.

LARO and MARVEL, JJ., agree with this dissenting opinion.



