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Ps received gain of $3.4 mllllon upon the,s
of a “swap” transaction. P-H was
nvolved in terminating the transaction and

m the payor ‘a Form 1099-MISC, Miscellaneous

reported the: payment.: Ps retained.a firm

r and a certified public accountant to

r. 2006 income tax return. -~Ps gave to the, . -
160-plus information returns they had '
m third-party payors,’ including the .

SC reporting the $3.4 million. The 115-
that the firm prepared reported $29.2
djusted gross income but omitted the $3.4
the swap transaction. Ps signed and filed
The IRS determined a deficiency of tax
nceded and paid) and an accuracy- related
r I.R.C. sec. 6662 (a), which Ps dlspute on
reasonable cause” under I R C

kR

SERVED JUN 13 2011




-2-

Held: Ps’ reliance on their return preparer did
not constitute reasonable cause for thelr omission of
-the $3.4 mllllon income item.

David H. Hopfenberqg, for petitioners.

" Patrick F. Gallagher, for respondent.

OPINION

GUSTAFSON, Judge: This case is before the Court_purSUant to

‘sectlon 6213(a)1 for redetermlnatlon of an accuracy- related
penalty. of $104 295 that the Internal Revenue, Serv1ce (IRS)

.determlned agalnst petltloners Stephen G. Woodsum and Anne R
Lovett for tax year 2006, pursuant»to section 6662(a).*eThe }ssue_*
forfdeciEiOntiswwhetheeretitioners had “reasonablef%ause”funder .

section 6664 (c) (1) for omitting $3.4 million of inccme frcm their -

~

jOlnt 2006 Federal 1ncome tax’ return

Lo - Background o ST

S - . et L'f'

The partles submitted thls case fully stlpulated pursuant
3 2 T A 4 L

to Rule 122 We 1ncorporate by thlS reference the stlpulatlon ofu
b . R

facts flled December 6, 20104 and the assoc1ated“exh1brts.

. P
L

L

e

x

‘1Except as otherwise noted all sectlon references are to
~the Internal Revenue Code of 1986 (26 U.s.c.), as amended and 1n;
effect for the year at issue, and all Rule references are to the»
. Tax:Court Rules of Practice and Procedure.

e
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Petitionefs' backgrounds M e
’iPetitionerS'Stephen‘G.%WOOdsum and Anne R. Lovett:are
marrledl'"At'the‘time they filed thelr'petitiOn,sthey;resided in

New Hampshire.
‘Ms. Lovett

Unlver51ty 1n 19

about her backgr

&

degree from Yale

L

from the Kellogg

S LR
in 1979.* Mr. Wo
Partrners, a prlv

gPetitioners*

finaﬁcially soph

the takation of

the Sale~ofastocksﬁand bonds.

'The~9wap transaction-"

iIn 1998~Mr

-

receivedﬂa'bachelor of arts degree from Yale -

s

77, and the stlpulated record shows nothlng more

ound. Mr Woodsum recelved a bachelor of arts

1

*University"invl976»andga master’s 1n@management

3

School of Management at Northwestern University

v,

[

odsum is- the foundlng managing dlrector of Summit
ate equ1ty 1nvestment flrm founded in 1984

are not tax experts. But Mr Woodsum is

isticated, and he has a basic understanding of

interest:-"income, ' 'dividend income)-‘and income from

-5
%

Woodsum signed?an agreement;that*undertook,a

flnanc1al ‘transa
!

totalareturn Iim

. to heréin as

Mr.

.we show below,

’ e - :
‘the year at issue

"with the*London Branch of Bankers ‘Trust Company,

3

i

“the ‘swap”)".

St

ctlon that the partles descrlbe as a “ten year.
ited partnershlp linked swap” .(and that we refer

In entering into: this transaction,.

Wboﬁsumﬁwas advised-by attorney David H;'Hopfenberg,(who,ias

ipervised the“preparation of thertax return for
).

‘Mr Woodsumﬂorlglnally entered ‘into the swap

but Bankers\:

-
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Trust WasysuCCeeded in its interest in the swap by‘ﬁeutscheféank% S

The partles’ stipulation explalns the swap as follows

e .21:. ' The Swap requlred %1 * * [Deutsche . Bank] to pay
Petltloners the value of the Reference Fund less the
‘Calculation Amount on the Termination Date. e
. 22. The Reference Fund was Spring P01nt Partners,

L.P., a Delaware lelted Partnershlp
_ 23. Accordlng to the terms of the Swap, the Spec1f1ed
- Interest in, the Reference Fund was “a limited partnershlp
interest in the Reference Fund that would result from'a -
“ capital contribution' to such Reference Fund. of UsD .2, 612 156
on December 31 1997, if one were to be made.

: 24. The Swap requlred Petitioners to make éﬁartefly?‘b

... " payments to *.* * [Deutsche Bank] based upon the product of

the Notional Amount (as adjusted) times the USD-LIBOR-BBA. .

rate. plus 1.50% (the “LIBOR Payments") " The agreement
further required the Petitioners to prov1de Collateral to.

* % * [Deutsche Bark]. C e e

After the end of every, calenoar quarter,,petltloners
'recelved account statements with respect to the swap - show1ng the -
 total apprec1atlon or deprec1atlon in the value of thelrnéi.pms'
“1nterestf‘ They began rece1v1ng these quarterly reports at least

as earl&yas December 31, 2003 (when petltloners’ilnterest:hao : i““li;~

apprec1ated .to- $57816, 401), and untll March. 31, 2006f(Wheﬁ,;‘ ,i’»‘jw"
‘petltloners' 1nterest had apprec1ated to $6 368, 506) TiQﬁﬁﬁhei%‘; -
' returns for the‘tax‘years;precedlngq2006p petitioners reporte@é
"‘incomeﬁand,deductions relating'to>the collateralzand hIBQh»fp N
payméhts”invconnection‘withcthevswap“v' | |

ThelSwap's’tenlyear:term was apparently scheduled tofeng;in

early 2008, but Mr. Woodsum believed. that the reference fund was

& . . . Lo e . RS .
[ . - By . o
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not performing a

petitioners in ¢

$3,379,6112 from'

'Form§1099—INT,~I
DPetiﬁioners’finc

‘almost $33 milli

'$3,379,611, but

v e v s st et emors] amsmnt e i ot e e | dn+ st eee st b e b bt e o ot ek o A WA g

%f_“S).. .

s well as -it shouldl"He~therefore“informed

Dedtsche;ﬁank‘in writing“on“Feerary'3,f2006' of h1s intention to

terminate the swap effective March 31, 2006:

$3,367,611.50,
income to petiti

with!Mr. Hopfenb

advised Mr. Woodsum when the swap Had béen terminated..

end @f'20b6n Deu

1099{MISC, Misce

income".’w‘

‘all.of*which, the partieSjagree,?waSﬂtaxable" -4

The net payout to

onnection with the' termination of the swap was

oners. Mr. Woodsum discussed the termination

erg before'it took place, and Mr. Hopfenberg:f'

tsche Bank issued to petitioners avFOrm"W'
llaneous Income,'reporting “Other income” of~"
‘the” termlnatlon of the swap, and a

nteresthncome, reportlng $60 291 69 of “Interest

3 ™

ome in 2006 = Fo=: e B T S

"In -2006 pet

+

the”éwaﬁ).'*Peti
petltloners and*
e.g.f Schedules

Forms'1099%MIsc

R

¥

itioners feceivéd adjusted gross income totaling

on (including“the $3.4 million from terminating

tfoners'epayors"reportedvthat.income7to R
to the IRS on more: than 160 1nformatlon returns,

K-1 and Formsf1099 1nclud1ng the Deutsche BRank

”ﬁﬁd’logseiNT.T*xftﬁ:"“ E STt v L s

” . 3 . - Cgm e a

Sy
| T

[

2The Deutsche Bank Form 1099 MISC shows an amount of

(and the taxable
not explalned in
Oplnlon hereafte

the partles have stlpulated "that the net- payout
income) was $3,367,611.50. The dlscrepancy is
the record. For purposes of discussion in” ‘this

r, we round the number to $3.4 million.

.After. the
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The $3.4 million‘repOrtedvonvDeutsche.Bank's:Form,iO§9rMISC ﬁ
was not the largest amount reported on- the 1nformatlon returns "-3
that petltloners recelved for 2006. ‘.However, 1f the $3 4 mllllon
from Deutsche Bank had been, 1ncluded on petltloners’ 2006 return,}
qit would have been the third largest long term capltal galn f’ .

| amountireportedgas aCline.item,onNSohedule DF:Capitalea}nsfand‘
.Losses:,a' . L e ﬁ;;,alwv J*"E»*v“’ﬂiwq L

'+ Preparation-of petitioners’ 2006 return . B

For 2006 petitioners.filed 27,State'income;tax_returnsiand;al;

jOlnt Federal income tax return. .., o i s

EE .

To prepare their 2006 Federal 1ncome tax- return, petltloners

hlred Venture Tax Services,  Inc. (“VTS"),Laxnlche fl-rm.__”;ﬂ-é

B

spec1a1121ng in tax work for prlvate equlty and hedge funds as”~

well as such funds’ general partners . VTS employed }f ?«»v,,” y’@nfh

*Mx. Hopfenberg,_whom petltloners had retalned for 1nvestment and -
. o ]

=taX~advice since 1996', As-of 2006 ’Mr Hopfenberg had more than‘“~
20 years of tax compllance and consultlng experlence,"lncludlng ;; Q;‘,
employment in the tax departments of major accountlng flrms ,;Eéé’:x;ffwfry
VTS’svpreparatlon of petltlpners"2006 return, Mr.. Hopfenberg
acted as reviewer. The VTS employeefcharged-with,actually;x.
preparlng the return was a Massachusetts certlfled publlc
accountant (“C P.A.") who s1m11arly had more than 20 years of‘taXiés
_‘compllance experlence, ino%pd;ng‘emp}oymentvw;th majorjaccountlng:

G : ) e . e & N e

flrms 6. ..

gt
i
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£iling théir 200

~ October 15,

“the return.

' Petitioners’

returns’ includi

by
prov1ded to VTS all 160- plus information .

ng the Deutsche Bank. Form 1099-MISC reportlng

$3.4 million from=the: termination of the swap and Form: 1099-INT-

reporting?$60”29
Form11099 MISC i

§ThexForm>1O
prepared for pet
repo%t“theH$60;2
receﬁved from De
doesvl
$3r4?m£llion tha

$3.4§million"had

haVe:appearedion
“Long Term Caplt
Yearﬂrf But}‘aga
prepared.'

Rev1ew and 81qn1

1}69 of 1nterest 1ncome.x“VTS duly scanned. the

nto its records for use in'preparing the return.
40, U.S..

Ind1v1dual Income Tax Return, that VTS

itioners was 115 pages long. The return did
91.69 of interest income that petitioners’
utsche Bank.

However, for reasons the record

not show,® the return’that VTS prepared did-rnot include the

t»Deutsche=Bank paid and reported. : If the

been included on the return/ that ‘amount would
1Schedu1e D as a distinct;lineaitemﬁintPart II,.
al Gains and Losses——Assets "Held More Than One -
in,» it. was not’ reported on the return that VTS

ng of petltloners’ .2006° return i - To teg

:Petltloners

2007

i

had obtalned an extens1on of the due- date for
6 return. ‘Asfa‘resultﬂ theireturnﬂwas;due
“*At'1l.a.m.fonfthat”date,@petitioners met with

[ . Lt E

3In thelr brlefs petitioners seem to imply that the omission

was the result:o
" How

f mistake or oversight by the C.P.A. who prepared
ver, the stipulation does not: state the reason

for the om1851oni ‘and because petitioners chose to submit the
case under Rule
Thus,

we do not

122 they did not call the C.P.A. as a ‘witness.
know why the $3.4 million was omitted.

R Gy, AR s sy o i . mgims 18 8 TN P | W S e P e
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yMrf Hopfenberg to discuss several subjects, 1nclud1ng thelr
return At that,meetlng Mr; Hopfenberg turned .the 115 pages of,
the return and discussed various- 1tems of income and deductlon
withiMr.»Woodsuma fPetitioners characterize thlS»as;theirgnl g;rx
vperform{ing] more than a cursory;review of the return.”
However, the parties have etipulated-that petitionersﬁdo net
recali—‘. T ST T AT T s | e
o i which specific items of income and‘deductioanere

. discussed-at .the meeting, or . . . . s

.

. “the amount of. time they:rspent reviewing the .return, ord

. the amount -of time they spent: reviewing the}SchedulepD

Cfooaive and the attachments and statements thereto:

o,

During"the~discuSSien of'the'return;_MruIWOOdsum‘did;not.compare

Orfmateh.the items of inceme reported on the Form 1040eand its -
"schedules with the 1nformatlon returns that the thlrd party
payors had prov1ded. Consequently, petltloners falled to make
sure that ‘all their income 1tems were reported on the return that

VTS had prepared

B . o e

- Petitioners signed the return on that,same_daY—ioetbber;15ht

"2007. We assume that, when they did so, petitioners.uere unaWare.

4

- of the omission of the $3.4 million.*

14Pet1tloners argue .in thelr brlef that “Nelther the tax«
advisor nor the Petitioners noticed that the tax preparer: falled
to include the Deutsche .Bank 1099-MISC which .showed ,income-of
' $3,379,611.00 on the return”; but no evidence-in- the record :

- o 4 L (Contlnued v)..w
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‘ : g o
i v ,
*The IRS received Deutsche’Bank’s Form 1099-MISC. reporting
thé 93 ‘4 million, compared with petitioners’- return; and - .. -
determlned a deflcienoyxin”tax of 8521,473 and an accuracy-i
related penalty under*Section‘6662(a)ioff$104,295ﬁ0“Petitioners
agreed to ‘the asSessment of “tax in-the amount determined by the

IRS. As3a“resuit;-their tax’ due, ' which ‘they reported as . - -

$3,719,454, was ‘dctually $4,240,927. - Petitioners paid the tax

& - « N

deficiéncy plus interestl i Lo SR
VﬁHoWever,fﬁetitionerS'filed*their,petitionwin this Court:. ..
disputing'the acouracy4related’penalty.’1Tne.partie3yjointly\

submﬁtted the case fullypstipulatEd under_Ruleflzzl

F4 ¢ 'Discussion. ... a0 T 4
I.’-'The relevant law'« . -~ R T R

%
A. Accuracvirelated penalty under. section 6662(b) (2) .

i
l

Sectlon 6662(a) and (b) (2)- imposes ani“accuracyrrelateda

penalty" of 20 percent of the: portlon of . the underpayment of tax

' L R T, O S P e or?
tr ’; - . g - LW M
; L . - . ) . N i T
: - e R L - ‘ L
L .continued) i - 3 o4 - e : . - +
exp11c1t1y asserts that: petltloners were’ unaware of the om1SS1on

The closest assertlon is .the parties’ stlpulatlon that
“Petltloners rel%ed upon Venture Tax Services to prepare their
2006 tax return and ‘include all:of ‘the .items relating-to the over
160 1nformatlon returns provided to‘'Venture Tax Services on said

return.” For purposes ‘of “this Opinion, .we.interpret: thlS

_stlpu&atlon in the manner most favorable to petltloners-—an

approach’ admlttedly at odds with the. fact that they have the
burden to prove reasonable ‘cause and good faith, as we. show e

below e
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attributable_to any substantial_,jun‘_de_rstatemenvt“o'f'inc:'omev_tai{’_.“5
By definition, an understatement Of;income tax for an;indiyiduai
is substantlal if it exceeds -the greater of $5 000 or 10, percent
5 of the tax requlred to, be shown on the return. LSecL*6662(d)(1)
Under~sectlon 7491 (¢), the Comm1ss1oner bears the burden of. ;

production and must produce;sufficient evidencewthat thep;

imposition of. the ‘penalty is apprepriate,in.a‘givenhcase;f Higbee

v. Commissioner, 116 T.C. 438, 446 (2001). Once the Commissioner

meets this burden, the taxpayer must ‘come forwardfwith_persuasive_gv

evidence that the Commissioner’s determination is incorrect. ..

Rule 142 (a); Higbee v. Commissioner, supra .at 447. i vdvvnﬁlguvv

B. s‘Reasonable Causeuunder-seetion 6664(c)(1l
A taxpayer who is otherwise iiable for thepaceuracyfrelated _f‘
penalty may av01d the 11ab111ty 1f he can show, under |
sectlon 6664(0)(1), ‘that he had reasonable cause for a portlon of
‘the. underpayment and that he acted in good falth w1th respect to‘

that portlon.6 The pertinent regulatlon prov1des

sUnder section 6662 (b) (1), the accuracy- related’penaltY’is
also imposed where an underpayment is attributable to” the~ o
. taxpayer'’'s negligence or disregard of rules orkregulatlons,iand »
respondent argues-that petltloners’ omission of the. income “‘?w_ - L
reflects negligence. - However, ‘as .we;show below,‘respondent has” b
demonstrated that petitioners substantially understated. thelr ) B
income tax for 2006. Thus, we need not ‘consider whether, . underttx
‘section 6662(b)(1); it is also true that petitionérs were, -
negllgent or dlsregarded rules or regulatlons S )
. . N \-
: 6There are other defenses;to the penalty that petltloners do -
not 1nvoke here; i.e., section 6662(d)(2)(B) provides- that ,an .. ¢
s ' ' (contlnued .)

R




e e o b ERN NN o T I et e R e T e e [ bt e i . s e < o £ s

_11_
'Thé“determlnatlon of: whether a taxpayer ‘acted with- B
(reasonable cause and in good faith is made on a
|case-by-case basis, taking into account  all pertlnent T
'facts and circumstances. * * * Generally, the most
rimportant factor is the: extent of ‘the taxpayer’'s effort .-
'to assess the taxpayer'’'s proper tax liability. '
“Circumstances that may indicate ‘reasonable’ cause and
good faith include an honest misunderstanding of fact
oY law. that! is reasonable’in  light of7all of the facts ...
:and circumstances, including the experience, knowledge,=
‘and education of the taxpayer. :An-isolated - = . ;
‘computational or transcriptional error generally is not
‘inconsistent with reasonable cause and. good. falth
~* *x x Reliance on * * * professional advice * * *
 constitutes reasonable cause and good. faith. if, under
'all the circumstances, such rellance was reasonable and
¢ “the taxpayer acted in good falth B A

26 C.F.R. sec.’ 1.‘6664—4-"(b)'(1') ,;*» Income Tax Regs." Whether the .. .
taxp%yer acted with reasonablencanse,andfin good' faith: thus
depedds on the pertinent?factsﬁand cichmstancesv:including his
effoﬁts togasses ‘his properatax llablllty, hlS knowledge and .

expeﬁlehce, and-:he extent to whlch»hevrelled;on%the,adV1ce»of a

“tax profess1onal.:"*‘ R R EL L
« IT. Appllcatlon of the law to petitioners ="' .=*.
fﬁ} Substantial - understatement -’ - i .- A}f‘ T

.

The-undisputed»tax deficiency attributableto.petitioners”

omltted income is-$521,473¢ .That amount’ is obviously in excess

T‘i', PEEE

5 (.. . continied) St o Co
understatement may be" reduced, flrst where the taxpayers*had
substantlal authorlty for ‘their treatment of any item giving rise
to the. understatement or, second ‘where the relevant facts
affecting the item’s treatment are. adequately disclosed and the
taxpayers had a reasonable basis for thelr treatment of that
item. Nelther of those defenses is appllcable here; where
petltloners admit that the income :was” taxable and 51mply allege

L.
an 1nadvertent omission from the return
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of $5,000. -That amount.is ‘also- in excess of *10 percent of the :

tax requlred to. be shown on the return"~ sec.

6662(d)(1), because

the correct tax llablllty, Wthh petltloners have conceded ls'
$4 240,927. Petltloners’ understatement of tax was, therefore‘

% ' ?\ L T * B Y 't“

“substantlal" for purposes of section. 6662(d)(1) ~ cOnsequently,vas°*

s i
¥

Arespondent has carrled the burden of productlon that

4 i F 0 i R

sectlon 749l(c) 1mposes ;“m C i ‘; -_;Z : zhh}h!

L @ < . . s ) .
The accuracy related penalty is mandatory, the statute
Rl v ﬁ . . 3 :

prov1des that it “shall be added"“ ¥Sec. 6662( ).‘,PetitiOners

B

ﬂbearfthe burden ofyprov1ng the defense of. reasonable cause and

-good -faith. See Higbee v. Commissioner”,supraiatﬁ445.iﬂ“Qlu

»

#
¥
EY

yB;' _Reasonable cause and.good” faith - . . o Leg. s o

- *1. " Reliance on professionalvadvice s %__;kg‘fy =
For purposes of sectlon 6664(c), a taxpayer may be able to o

establlsh reasonable cause and good falth (and therebywav01d the

accuracy-related penaltyfofﬁsectlonw§662)wby»showlng,hrs~rellance .

on profe851onal advice. 26 C.F.R. sec. 1. 6664- -4 (b) (1 )3-"ASVWe’

stated in. Neonatoloqy,Assoc1ates,eP A. V. Comm1331oner,:1l5$T.C;_” N
43, 199 (2000); affd 299 F. 3d 221 (34 cir. 2002):. o teiel .y

for a taxpayer to rely reasonably upon adv1ce so as- poss1bly
to negate a section 6662 (a) accuracy- related, penaltm

.. determined by the Comm1ss1oner,,the taxpayer must’ prove by a-

;:vpreponderance of the ev1dence that the taxpayer meets each
requirement of the follow1ng “three- prong test: ’(1) "The -

. adviser was a competent profess1ona1 who had. suff1c1ent

- expertlse to justlfy reliance, (2) the taxpayer prov1ded L

necessary and- accurate 1nformatlon to the adv1ser, ‘and . A'!f;f "
(3) the taxpayer actually relled 1n good falth on ‘the b :
adv1ser S judgment * k% P , L

¢ s e B i L,
™ k4 T # P




iseekihg to
VTS and its atto
professionals,”%
neCeésary“andfac
~repo£ting‘the $3

VTS to'prepare t
]

which the partieg

proving reliance
, ]

the mark. '

'The IRS’ ST

[

: ;'13—

" (1) that

meet these:standardsiapetitibners;aésert
rney*and C:P.A. were competent and experienced:
2) that petitioners providéd VTS with. the

curate information,“i.e:,”the Form=1099-MISC

.4 million; and’ (3) that‘petitionere.relied.onr

he return andyfepcrtcthe $3:£4 million--all+of

s have“stipulated;*'However, for purposes of - *

“on professional advice,'“these assertions-miss

v L) e

-

sgulations define “advice” .as follows:":

&1nclud1ng t
'setting fort
.other than
gbenefit’of)
'_relles, dir
*1mp051tlon
penalty A
Torm L
1

‘ 26"CJF;R. sec.

petitioners’ pos
. i

omissiion (i.e.

includable as a

_ccnstﬁthﬁed vadv

that the regulat

¥

. v Y .
Yany communicatic

provides n6 grounds “for reliance by petitioners:

Stateéyv. Bovle,

t

(2) Ad

o

vice defined.--Advice is any communication,?

he opinion of a professional tax advisor,
h the ‘analysis ‘or- conclusion ‘of a person;
Ehe taxpayer, provided to (or for the

the taxpayeréand on which the taxpayer
=ctly or indirectly, -with respect to the
of 'the section 6662 accuracy related

dvice does not have to be in any partlcular

.

FARNEE

+ SR

.6664f4(C)12%fVWA-premiseﬁonlyJimplicit.in_

itich”is'thatlhheff fetgfn‘preparerfs unexplained
:he‘cmissioh off%hat"Mr;3chdeum“knew to be'
substantial income itemﬂonhtheir;retufn)«

to‘eXCIuaé'fhatxitem ' ‘ the fact

1ce" ‘iHowever,

ion deflnes “adv1ce" broadly enough to 1nc1ude
n” Whether or not’ “ln anyvpartlcular%form
- In United
469'U.s. 241

(1985), where the taxpayer knew or
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.ehouid‘have,knOWn of the applieable?ﬁiling-deadlineyahe iacked'
reasonable_cauee for his attorney{s untimely-filing Qf:hiSi;;'Hr}@u
return;dsimilarly, since-petitionere knew'their'Form 1O99fif’ncome“j
should have been included, they lack reasonable . cause fpr the;r>>‘
preparer s failure to include the income. | 1 : 7;_sf=ﬂa}w’

In order to constitute “adv1ce¢ within the deflnltlon of. the*

" regulation, the communication must reflect~the adviser’s. .

“analysis or conclusion”. The taxpayer must show. (1n the. words

’

of Neonatology Aseociates,,lls T.C. at,99 (empha51s added)) thati‘
he “relied in good faith on-.the. adviser/s-judgment VvﬂPetitloners
‘ present no testlmony of the. preparer (nor any other ev1dence) to‘
rshow that the income was - omltted from the return becaueeh;f any
’“analy51s or conc1u81on" or “]udgment" by VTS that the 1ncome wasc
not taxable.‘ When the Supreme Court, dlscussed the “reasonable
cause”’defense in Boyle, 1t‘eharacterlzed the relevant

i professional rolevasﬁgiving*“subetantive advice"ydig;,attés;,yand
~rcontrasted that professional function_with things,thatv“requirejl
no special training”? id;iatu252;}_No “specialatrainingﬁﬂﬁae;.v
hrequired for Mr. Woodsum to know that the 1aw'required him .to-
include on that- return an~1tem of income that -he had: recelved and_
“that Deutsche Bank had reported on Form 1099.. The. 1nclud1ng of

“chat income’ on thelr tax return: is what petltloners say they

intended.when they handed over thelr 1nformatlon returns to. VTS

&
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is no evidence t
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prepdred, petitic
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perpdtuating a cl
I

prof%ssional adv
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- -1s-
make‘noYSuggestion that- VTS gave them. o .
ice” to'omittthe*$;.4'miilionfor’that petitioners
Ch:suhstantive advice. On the’contraryJ_I

ulated- that they “relied upon Venture ‘Tax. = i o

are their - 2006 tax return and include. all of ‘the
o-the over 160»1n£ormatlonjreturns provided to-
ices on said return". (EmphasiS’addedk) . There-
hat wheh VTS instead omitted“the $3.4 million, it
cising “analysis”xorﬁmjudgnent"ﬁor was making a
ommendatlon e petltloners, rather;“it*was
spec1f1c 1nstance,~to carry'out petitioners! . ;
ion. In signing*therreturn thus erroneously
oners were- riot dellberately follow1ng substantlve
lce,wthey wereflnstead unw1tt1ngly (they contend)
The defense of reliance on

lerlcal mlstake

ice_has,no application here.

More pertln

generally is- not|

R

26 C.FR. . sec. 1. 6664 4(b)(1)

falth "

2. Return Qreparer’s error

ent to thlS case is the principle,’ quoted above,

fa T - "

.that “[a]n 1solared computatlonal “or transcrlptlonal error-

1ncons1stent w1th reasonable cause and good

However, petltloners

*

fail to place thelr understatement w1th1n the category of

“computatlonal or, transcrlptlonal error[s]” because they prov1ded

Lo ’ .

ik o

no ev1dence to explaln the nature of or the reason for VTS s
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om1ss1on of the-: $3 4. million.. itbmay'be {and'petitioners‘seem’to
expect the Court to assume) that . the omission: was the result of
the C.P. A, 's oversight of one Form 1099 amid 160 such forms,‘but
. no actual evidence supports: that characterlzatron_",The%omrsS;on.
is+unexplained, and since,petitioners have. the burden.,to_;pr_cve',,,i
. reasonable cause-and good faith,;this eVidentiary gap;Wdrks;i;
agalnst their defense: ‘m
‘ _Even 1f we assume that ‘the- $3. 4 million om1551on was an

1nnocent overs1ght by the return preparer, the reasonable causef
;defense is unavalllng;hereyp Taxpayers sometlmes do.aV01d the
"accuracy—related penalty»by;showing thaththeir'understgtemept_was"
the result.ofra return preparer’s error. See, eug;,,Thrahe%Q |

. Commissioner, T.C. Memo. 2006-269, 92 T.C.M. (CCH) 501.7

' However, as we stated in Metra Chem Corp. v. Commissioner, .

88 T.C..654,- 662 (1987) (citations-omitted): =~ -

7In Thrane,_
. . e
The erroneous income figure for Wlndsor ($414 845)
appeared only on a ‘worksheet to ‘the Schedule E attached .
to petitioner’s Form 1040. That figure required a )
- further offsetting adjustment -before being reported ‘on, . ..
the face of the Schedule E as $378,428. Thus, only a
" rather detailed tracing through' the Schedule E :
worksheet would have alerted petltloner to the error at
issue. * * * ’ o K - . H SEI T A

&
W ;

"92 T.C.M. (CCH) at 503. :In this: case, however, the facts are -
. quite: different, in that the $3.4 million flgure on the

Form' 1099-MISC should simply -have appeared as a dlstlnct and B
v1s1ble entry on Schedule D.




e

As a-g
returns ‘can
§a tax retur
ithis Court

' .lunder: secti

irelied in g
'However, a’
‘that they r
‘complex tfa
‘returns wit

“basis.

5 * . This.c
iRonald Laro

'*cash divide

.controlled
ireport over

~‘dividends c
“Beverly Laro

ipercent of

{for such ye
jlunderreport
*if the peti
‘their retur
ipetitioners

laccuracy of

i : -
However complex

operdtion,

A
I

its t

petidioners a st

petitioners admi

| . o

!

S -17-

eneral rule, the.duty. of filing:accurate @~
not be av01ded by placing respons1b111ty on
n preparer. ‘As the petitioners have noted,
has declined to sustain the addition to tax
on 6653 (a). in*cases 'in which:the. taxpayer::
ood faith on the advice of a tax expert.
close -examination:of.these: cases reveals. RS
aised questlons as to the tax treatment of
nsactions and that the’ position. taken on the:
h respect to such 1tems had a- reasonable
e ) R i, Fae

ase presents no.suchrsdifficult issues: :
che simply failed to report over $10,000 in
nds..which he received.from corporations
by him. Richard Laroche similarly failed to
$6,800 'in 'such -dividends. The unreported.
onstituted over 21 percent of Ronald and
oche’ s 'gross: income for 1977 and over 20 . = s
Richard and Shirley Laroche’s gross income
atr. We believe :that:such a.substantial . ©
ing of income would not have gone unnoticed
tioners had made even a cursory review!® of . =
ns. Under. such circumstances, the ‘ :
may*not’ shift responsibility for the = - - s
thelr returns to thelr accountant

- T S

P T

LR I

the swap may have been in 1ts creatlon and its

=rm1natlon resulted in Deutsche Bank S 1ssu1ng to

d N
4 -

andard and uncompllcated Form 1099 MISC that

EU 8 s e

t, should have resulted 1n a dlStlnCt and

g wd W - = . .
; U i B W B ¥ LI BRI R
B . B . Nl . . d k e N

i

@We thus obcerved in Metra Chem that’ a‘“cursory review” -
would have dlsclosed the underreporting in that case.

L

Petltloners attempt to construe this passage in the Metra Chem
Oplnlon as announcing a rule that the reasonable cause defense

-requlres only a- rmore than ‘cCuUrsory review” .
statel this low.standard.

for “reasonable
purpose of which
Magildl v.* ' Commis

\ .Metta Chem does not

! -As we explaln below what is requlred
cause” is that the taxpayer conduct.a review the
Lls to “make sure all.,income items. are included.”
ioner, 70 T.C:. 465, 479- 480 (1978), affd 651

F.2d"1233

:
+
H
t
i
;

{6th Ci

ir. L98L) .7 & o eria e et .
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1dent1f1able entry on Schedule D of thelr return. lee Metra
) - . 3} A B . u ! R . E N i %. . '
, Chem “This case presents no- such difficult 1ssues" A Id.

, ‘ I A c e
“Even 1f all data is furnlshed to’ the preparer,*the taxpayer

still has’a duty to read the return and make sure all 1ncome
. 9 -

.‘

itemS*are 1ncluded." Maqlllfv.‘Commlss1oner, 70 T C 465]&

479-480 (1978), affd. 651 F.2d 1233 (6th Cir. 1981).9f.wevdo not

hold“that a taxpayer must duplicate5the work of his*returni"
¥ > ) o ./»\,"‘m‘:%c

- preparer, or that any om1551on of an- income 1tem in. a.return.

S d

“prepared by a thlrd party is necessarlly fatal to a flndlng of

reasonable cause and good falth o the taxpayer s part : Rather,

for purposes of thlS oplnlon, we assume that the reasonable cause -

N W e

defense may be avallable to a taxpayer who conducts a rev1ew of
i i e ’;

hlS third- party prepared return w1th the 1ntent of,ensurlng that

: . S

allblncome 1tems are included, and who exerts’ effort that 1s

Foa T R S T * ’ R ’5 }#

breasonable under the circumstances, but who nonetheless falls to

: . PRI .
v'? = « B A

_dlscover an, om1ss1on of an 1ncome 1tem
L - f . e e ’ ’ S, _b;‘ -
Mr. Woodsum, however,zmakes no show1ng of a rev1ew\

¥

'reasonable under the c1rcumstances . He personally ordered the L

'termlnatlon that gave rise to the 1ncome, he recelved a

Form’1099—MISC reporting ;hat_lncome,'that amount should have

- T . . L c S

°See alSo Bailev V. “Comm1s51oner, 21" T. C 678 %87'(i§545¢«
(“The duty of -filing accurate returns cannot be avoided by & .-«
plac1ng respons1b111ty upon .an agent ‘The fact that, petitioner-

told the person who made up the partnership return about -the sale -

s

*

" of leasehold interests totaling $83,500 cannot excuse. his | fallure, v;"f"”

to read the' return and ascertain the ‘inclusion of this. 1tem”).f

2
T
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showni up on Schedule D-as a distinct'item;:but*it'was omitted.

The parties stipulated that petitioners’. “review” of the

was- of an unknown duration and. that it consisted

of *thHe preparer turning the pages of ‘the.return and. discussing

variocus items.

$3.4 million--an|

Petitioners understated. their income by

amount that was’Substantialanot only in absolute

termsibﬁt alSo‘infrelatiVe terms,(i;e”;%it_equaled about

10 percent of- petltloners’ ‘adjlusted gross income)-

-A review

undertaken to “makeasure'all income items are included”. (in the:

words of Maglll)

i-or even a review undertaken only to make sure

that the ma]or 1ncome items had been .included--should, absent a

reasonable explar

1atlon to the contrary, have revealed an omission

so stralghtforward and substantlal

gn evaluating reasonable cause, “the most important factor

is the extent of

proper tax liability.”

f

the taxpayer’s effort to assess the taxpayer’s

26 C.F.R. sec. 1.6664-4(b)(1). But

petltloners do not recall how much time they spent reviewing the

return, how much

tlme they spent reviewing Schedule D, or which

income items they reviewed; and they recall that they did not

compare or match

the 1nformatlon returns they had recelved

to prove the “mo=t 1mportant factor"—-l e.

effort”.

. ¢,

return that VTS had prepared

3‘

Voo

:

the items of income reported on the return with

P - L

They have thus failed

A“theﬁtaxpayerfs‘

Petltlcners dld not fulflll thelr duty to rev1ew the

]
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,Mf.jWoodsumJtefhinated the,swaﬁ §head30fjits set~terminatioﬁﬂiugf
“‘fdate becaUsé his wafchful eye notedtthat_it was;ndtfpérfgrming x ;
satisféctbrily as‘an investment. That is, when hisvowﬁ?reéeiVingﬁf :"ﬁ’»
' of‘incéme’was“in quéstionijr._Woodsum was evidentlyﬁglerﬁ.and, -
‘careful. ﬁBﬁt%wheﬁ ﬂevwasis%gningwhiSvﬁax;return and?repéfﬁiggé-
hisitaxvliability;'his.routinemfwag so casual that é;half;“ 
 m;i1ion—d6llar understatément’of‘that.liability could Slipf*ﬁg
betwéen the cracks: - We“caqnot hold that this_understatemehtzQa; f;
attributable to. reasonable’ cause ana;good faith..,  :f,d?-;-f¢af
 To reflect the'foregoing,'! S | ‘ ,j. r;>m;;ag

& . : F

Decision will be entered -

- i -
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me way of analogy, 26 C.F.R. sec. 1.6664-4(b) (1) suggests',
‘that an error on a corporate return, arising from “data compiled »
"by the various divisions of a multidivisional corporation”, ‘may . *
result from reasonable cause “provided the corporation émployed® . - -
internal controls and procedures, reasonable-under the . - .7 - ’
circumstances, that were designed to identify such factual =
errors.” DPetitioners here lacked “controls:and procedures, .. -
reasonable under the circumstances”. o




