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MEMORANDUM FINDINGS OF FACT AND OBINION

GALE,'Judge:, Respondent determined deficiencies in
petitioners’ Federal»inCOme taxes for the'taXablevyears 1998,

1999, and 2001 of $13,530, $7,013, and $751, respectively, as
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. well as a $3, 383 addltlon to tax under section 6651(a)( 1)* for

1998

After concessions,?

the issues for decision are: (1)
Whether'petitieners’ activity as Amway'distributors,was an
activity-not engaged in for brofit'within the meaning of section

183 for taxable years,1998 1999, 2000,? and 2001 (2) whether

pretltloners have substantlated clalmed expenses from the Amway
h‘act1v1ty for 1999 to‘the extent Qf»gross proflt from‘the

y activity; (3) whether Petitioners are entitled'to‘deductions>for
:rental property:expenses for 1998 and i999; (4) whether

; petltloners sustalned a -net operatlng loss in 2000 that may: be .

carried to one or more_of the years in issue under section 172;

and (5) whether petitioners are liable for:an'addition to tax for

" failure to timely file their 1998 Federal ineome taXdreturn.

A1l section references are to the Internal Revenue Code of

1986, as in effect for the years in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.

’Petitioners concede that they are not entitled to deduct

4,535 of expenses claimed with respect to their construction

business for 1998. Respondent concedes that petitioners are

. entitled to a deductlon for a wages.expense of $2,699 for 1998.

Certain- other adjustments are computatlonal in nature
3Although respondent did not determlne a deflclency for
2000, a determination under sec. 183 is necessary for 2000 in

_order to detérmine the amount of any net operatlng loss

petltloners may carry back from that year.
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FINDINGS OF FACT
Some of the facts have been: stlpulated "and they are so

found.- Petltloners re51ded in Washlngton when they flled the

petition.

‘During the years in'issne petitioners operated two -

busihessesrln’addition to the<Amway activity. Petitioner Lisa G.

: Campbell (Mrs. Campbell) operated Prev1ew Propertles, aw real

estate sales bus1ness Mrs..Camphell spent:s1gn1ficant time,
including weekends conducting the. redl estate business. For
1998 and 1999 petltloners reported proflts of $144,263 and

$43 189 respectlvely, from Prev1ew Propertles, they reported

' losses from the bus1ness for 2000 and 2001 of $4 892 and $5,237,

respectlvely

Also durlng the years 1n 1ssue petltloner Roger S. Campbell

l(Mrg Campbell) operated RC Constructlon a generalyconstruction

bus1ness, whlch he had operated 51nce 1988 Mr. Campbell spent

. srgnlflcant tlme durlng the years 1n 1ssue managlng hls

.rconstructlon bus1ness For 1998 and 200Q petltloners reported .

losses of $ll 188 and $4 224 respectlvely, from RC Constructlon

vwhlle for 1999 and- 2001 they reported proflts of $20 OOO and

$8r933,'respect1vely




Amway Activity

Beginning in 1995 and'during the years in iséue petitioners
operated an»Amway4 distributorship under the name(RLC
Enterprisee.y Amway is a suﬁ?lier of houéehold,.eesmetic,-and
lnutrirional'prgducts that_are.sold,by individuai distributora
threugh direct markeeing. »Petitionersrhad.not'been inyOIVed with
a direct'marketing aeriVity'beforeybeceming;iﬁvolved wiﬁh Amway .
'They,beganrtheir.distributorehip afﬁer being,recruitedjby'another

Amway distributor in 1995.

An Amway dlstrlbutor could generate revenue by selllng Amway

‘fmerchandlse dlrectly to consumers at a retall markup or . through
”,“performance bonuses"ﬁtledito-the volume of products“sold»to
»other_Amway‘distributOrs he had recruited. The individuals

_recruited by an AmWay'diStributor-were-referred.to‘as the

g recruiting diétributor's,“dewnline”-distributorsL the recruiting -

distributor was>referredlto:as the-“upiine?,or.“spbnser"
distributerlof the}downiine.diseributor:.‘A-downline:distributor
_ obtained his‘meréhandiseefrom hie'sponsor distribUter,'and the‘
,sponeor~distributorfreceived perfermancerbonusesyfrom Amway based

_on the volume of merchandise he sold to his downline.

. distributors. .These performance bonuses created ‘an incentive for

4The serv1c1ng corporatlon for petltloners' dlstrlbutorshlp
was. Amway in 1998 and Quixtar, Inc thereafter. For
. convenience, we refer to petltloners’ dlstrlbutorshlp as their
Amway activity and to the serv1c1ng corporatlon as Amway
throughout this. oplnlon :




R
'a-sponsor dlstrlbutor S downllne dlstrlbutors to themselves
‘become sponsor dlstrlbutors of addltlonal downllne dlstrlbutors'
'in order to earn performance‘bonuses on the sales of dlstrlbutors,
.who were downllne to.. them-—thus creatlng a pyramld of
, dlstrlbutors below a sponsor dlstrlbutor that boosted the sponsor
-distrlbutor’s volume for.purposesvof,performance bonuses.
’Performance bonuses‘wereTCOmputed'as’a percentage ofISales volume
w;w1thout regard to profltablllty h The percentage 1ncreased as
[sales‘volume exceeded certaln thresholds Thus, Amway
‘distrlbutors could maximize‘revenue by’ recruiting a large‘group
'of downline'distrlbutors.whom they in‘turn encouraged.to sell or_
dlstrlbute Amway merchandlse and to make new recrults

4 Any Amway merchandlse that an Amway dlstrlbutor purchased
for personal use was also’ counted as a’ sale for purposes of

computing-volume forhperformance’bonusesp. Such,merchandlse could

- be purchased-by,an AmwayfdiStFihutorhat a discount below retall.
price.’ .:;;_ v- :_'}' R L |
| .'Finally,lcertain Amway distributorsdwere'ellgible to o
purchase, for thelr ownluse or for sale to thelr downllne
' dlstrlbutors, varlousv“bus1ness support” materlals 1nclud1ng
booksL?maéa21nes;;other-pr1nted materlals,_audlotapes,
.vldeotapeg;ysoftware, and_other:electronic media to assist

- distributOrs»with_training,and motivation of themselves or
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'ﬂrecruits 3 Petltloners purchaeed varlous bu51ness support
materials: durlng the years in issue for thelr own’ use and for
f‘resalerto thelr downllne dletrlbutors.

Amway promoted the performance—bohus—generated pyramid
;structure of its distributors through its independent'business
oWnership.plan. Petitioners fooused.on impleﬁenting;the
_independenr'business ownership plan and did not attempt ro.aet up
a‘puSinesS_plan ofytheir own.

»PetitrOnere did not obtain. any indepenoent adviceubefore
P beginning:to operate_their.AmwayidistribUtorShip, with the
exception.of that of their>etockbroker; who cOunseled agaiHSt‘it}
Petiﬁioners-iusteadrrelred ou.the advice of other Amway
&iétributors; particularly therr upline distributors.

'Petitioners participated in Amway training funcuioﬁe
.organlzed by Worldw1de Group, L.L.C. (Worldwide Group)

Worldw1de Group was operated by several - Amway distributors
‘:spec1f1cally to coordlnate training and motivational seminars for
"other Amway»distributors.>.Petitioners partiCipated in perhapej‘
_three out—of-powu Seminars'organized,by Worldwideydroupoeach"‘
'year, as;weil as'locai sessions monthly. The out—of4towﬁ

functions would generally take. place over a weekend and would -

‘*According to Amway:promotioﬁal materials, the purveyors of
these business support materlals were independent of Amway or its
afflllates
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-typically.include'lectures-and'workshops'asiwell as social

functionst

'.Petitioners concentrated'on‘recruiting downline distributors
and marketing'Amway merchandise’to;them,’expending'significant'
time and effort for. those purposes | Inithis'connection,

petitioners would make presentations at. which they prOVided free

‘samples of some of the Amway products and/or buSiness support

'materials., The‘distribution of'the Amway'products petitioners

sold‘to.theirfdownline_distributors was time consuming,

consisting of taking and submitting diStributors' weekly orders,

‘collecting and remitting payments to petitioners’ upline

distributor, and distributing the merchandise to their downline

distributors Each week Mrs. Campbell would also ship or deliver

~any products she had sold directly to retail customers

Petitioners also purchased Amway products for personal use;

as distributors, their purchases were often at a discount. Mr.

_Campbell purchased a truck at-a discount through a program

affiliated With Amway, and petitioners also purchased appliances,

kbelectronics, clothing,‘office supplies,vand nutritional products
'through AmWay Petitioners also purchased Amway products for use
in ‘their other buSinesses.: Amway was a substantial ‘source of |
.materials and supplies for Mr Campbell s construction buSiness
‘Petitioners’ records show that in- 1999 $14 418 worth of their

- Amwdy purchases wasvused,in:Mr. Campbell_s construction buSiness,

3




’ activity, but petitioners made no written projections for profit
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’vars; Campbell'used Amway products to furnish model houses in her

real estate business and for gift baskets for clients. Whilel

vsome of the products petitioners'purchased-for personal use or

. use in-their other businesses were not eligible for discounts,
 the purchases nonetheless augmented petitioners’ sales Volume SO

.,as to increase their performanoe bonuses.

Mrs. Campbell kept voluminous notes on petitioners’ Amway -

7

. loss, or break-even SCenarios'with regard to the Amway activityf

Petitionershwould learn the extent ofvtheir,profit or loss from

the Amway act1v1ty for any glven year when they prepared the

'year s tax return | Thelr returns for 1998 and 2000 were flled
1approx1mately 22, months after the close of the respectlve years,,
‘thelr 1999 and 2001 returns were filed approximately 10 months
after the close of the respectlve years. Thus petltloners were'
'wfgenerally not aware of the profltablllty of thelr Amway act1v1ty_
1‘forvany glven perlod until much‘later

Petltloners experlenced losses from thelr Amway act1v1ty in n'
levery year from 1ts 1nceptlon through the years in issue. Forfv
V'the years in issue and 2000 petltloners reported the following‘
'.gross recelpts and claimed the follow1ng costs of goods sold
;;expenses, and losses attrlbutable to their Amway act1v1ty on

therr;Schedules-C, Profrt-or Loss From Business:



L Gross " Cost of . Gross :

Year Receipts - Goods Sold " Profit Expenses Net Profit

1998 . 819,984 $44 745 . ($24,761) $13,761  ($38,522)

‘1999 7 52,620 157,145  (4,525) . 19,960 (24,485)
2000 74,690 83,372 - - (8,682) 16,795 (25,477)
© 2001 103,266 fios;272, (5,006) 14,974 (19, 980)

1Petltloners now contend th1s flgure is $54 999
Respondent contends that petltloners had the follow1ng
amounts of gross recelpts, costs of goods sold, expenses, and

losses attrlbutable to thelr Amway act1v1ty

o | Gross,  Cost of -Gross,

 Year . Receipts Goods Sold. - Profit = -Expenses Net Profit
1998 . '$19,984 ©  $21,345  ($1,361) $11,095 ($12,456)
1999 .52,620 . - 38,311 . ' 14,309 9,941 4,368
2000 .. 74,690 N/A N/A 18,528 N/A

12001 103,266 108,272 . . (5,006) - 114,243 .  (19,249)

2The notice of“deficiency:determlned that'petitiOners had
substantiated $18, 139 of. expenses for 2001 Of thlS $5,884 was
attributable to a clalmed expense for commissions and fees which .

"the parties now agree was already 1ncluded 1n petltloners’ cost
_of goods sold. ' :

To summarlze, respondent has allowed amounts for costs of

'igoods sold for both 1998 and 20071 that exceed- petltloners’ gross
b“recelpts from the Amway act1v1ty Respondent also concedes that
_epetltloners have substantlated operatlng expenses that further
_ increase’ the losses generated by the Amway act1v1ty ‘However,

--w1th respect to 1999, ‘respondent s dlsallowance of approxlmately

one- thlrd of petltloners"clalmed cost'of'goods sold and one-half

of petltloners' clalmed OperatingjexpenSes results in gross and
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net.profits of'$l4,3Q9 and $4,368, respectively, from the Amway .
aotiyitY'for that year.
- At the time'of'rrial petitioners continued to be involved?in'
the‘Amway activity'and they had'no intention of discontinuing'it.'

Rental’Property Expenses

During the'years at'issue petitioners owned an unfinished

,‘house in MOntana, which was on land they leased from Mrs.

~Campbell s parents for $100 per year In 1997 Mrs. Campbell'andv'

her parents executed ardocument labeled a “purchase agreement”

. which provided. that Mrs. Campbell would purchase a horse from her

parents fOr $9;SOO. The document further provided that in lieu

of any cash payment for the horse the unfinished house would be

'vrented to Mrs Campbell s. parents for $500 annually, $300 of

which was to be credited against the purchase price of the horse

and $200 of. which was for Mrs. Campbell’ s parents’ care'of_thev

horse. .
.With‘respect to the house, petitioners reported $500 in

rentai'income for both 1998 and 1999 on Schedules E, Supplemental |

‘Income and Loss, and claimed thereon $4,299 and $4,481,

' respectively, for rental property expenses.

Notice of Deficiency

After conducting an examination of petitioners’ 1998-2001
returns, respondent'issued them a notice of deficiency. The

notioe,determined that petitioners did not engage in their Amway
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activity with-a profit‘objective for 1998<2001_and made
-adjustments for all 4.years,- including 2000, but it did not

determine a deficiency for 2000 because the adjustments for that

year”resulted in_ailoss;
The adjustments for 2000 1ncluded disallowance of the

$25 477 loss petitioners claimed Wlth respect to their Amway

Tactivity. However, respondent made no adjustment to the $4,892

loss petitioners claimed with respect to Mrs. Campbell’s real

estate business. With'respect to the $4,224 lossvpetitioners

~claimed’from7Mr Campbell s construction bu51ness the notice

allowed an additional $3, 614 depreCiation expense increasing the

loss by that amount . j The aggregate result of the adjustments to

petitioners/ 2000 return was to reduce their claimed loss for the

~ year from $60,464 tof$38,601.

 OPINION

I. Burden of Proof‘

’The-Commissioner{sfdeterminationsfin ‘the notice of

-deficiency'are-presumedﬂcorrect and the taxpayer generally bears

the burden of prov1ng that the determinations are in error. See

Rule 142(a) Welch;v. Helverlnq, ZSO'U\S{ 111, "115 (1933).

!

However,lunder sedtion 749l(a),'the burden of proof on any

‘factual issue relevantito a“taXpayer's liability for tax shifts
. to the Ccommissioner 1f the taxpayer has 1ntroduced credible

evidence with’ respect to that igsue and has satisfied certain

Sl
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othéf‘conditions;vincluding compliance with the Internal Reveﬁue
Code’s subStantiation’requiréments. Sec. 7491 (a) (1) and (2). As
.wdiscusséd iﬁfra, petitionérs have failed to provide
subétantiation'fqr required items. Accordingly, théy are'ﬁot

" entitled to-a'Shift»iﬁ the burden of proof under 7491 (a).

II. Applicability of Section 183 to Petitioners’ Amway Activif&
A. In General‘
v’!Under seétiénf183(a), if an activity is not engaged in for

- profit, then ho:deductioﬁ attributable to that activity is
'allqwed_eXéept‘to the extent provided by section 183 (b). - In
‘pertinent part, seétion 183(b) allows those deduétions that wéuld_
Have been allowable had the activity been engaged in for profitvf
5n1y to thé extent. of gréSs income derived from the aCtivity
(redﬁced'by déductibns attributable to the activityithat afe
ailowabie,without ?egérd‘to whether the activity was engaged in
for>profit).. |

- Seétioﬁ 183 (c) defines an activity not engagediin for profiﬁ
as “any activity other thanvone with respect to which deduqtibns 
.ére allowable-fof the ﬁaxable year -under section 162 or uﬁderfA
paragfaph (1) or (2) of section 212.” Deductions are allowable
’under Sectioﬁ_léz'qr under séction 212(1) or (2) if the,paxpayer .

..is’ engaged in the -activity with the “actual and honest objective

of making a profit"g Dreicer v. Commissioner, 78 T.C. 642, 645

1 (1982), affd. without published opinion 702 F.2d 1205 (D.C..Cir.
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l981)7ﬁGolantV v, ‘Commissioner, 72 T.C. 411, 426-427 (1979),
affd. without published opinion 647°F.2d. 170. (9th Cir. 1981).
The taXpayer need not, however, establish that his or her

eXpectation of profit was reasonable. = See Dreicer v.

Commissioner,'supra‘at 644-645; sec¢. 1.183-2(a), Income Tax Regs.

The existence of the requieite profit objective is a

question of fact that must be decidedron<the basis of the entire

record; CElliott wv. Commissioner,'84 T.C. 227, 236 (1985), affd.

,-w1thout publlshed oplnlon 782 F. 2d 1027 (34 Cir. 1986); Dreicer

V. Comm1851onerL supra at 645 - sec. l 183- 2(b), Income Tax Regs.

In resolving this factnai queStion, greater weight is given to

objective faote than to-amtaxpayerks'statement.of intent. See

Westbrook v. Commissioner, 68 F.3d 868, 875-876 (5th Cir. 1995),

~affg. T.C. Mémo;'19931634u'seé.;14183—2(a)+ Income Tax Regs.

The regulatlons set forth a nonexhaustlve list of factors

.that may be con51dered in. dec1d1ng whether a proflt objective

,;" s

_ ex1sts] 'These factors are: (l)-The manner in which the taxpayer

\ £3

'oarrles on the act1v1ty,v(2) the expertlse of the taxpayer or his
Iadvisers;‘( 3). the tlme and effort expended by the taxpayer in

carrying on the»act1v1ty;l(4) the expectatlon that the assets

used in the act1v1ty may apprec1ate 1n value, (5) the success of

the taxpayer 1n carrylng on, other 51mllar or dissimilar
' act1v1t1es; (6 ) the taxpayer S hlstory of income or losses with

'respect to the act1v1ty, (7) the amount of occa51onal proflts, if
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rany, which-aré earhed; (8) the financial status of the taxpayer;

and (9)'any elements indicating personal pleasure or recreation.

' Sec. 1.183:2(b), Income Tax Regs.

No single factor, nor even the existence of a majority of

'factors“supporting or rebutting the existence of a profit
>objective, is contrelling. Id. Rather, all facts and
' circumstances with respect to the activity are to be taken.into

~account. Id.

The parties agree that the appreciation of assets has no

‘meaningful- application as a factor with respect to determining .
- petitidners’-profitlmotivation in pursuing their Amway activity.
"The parties disagree whether the other regulatory factors are

indicative of a profit objective.

BJ~.'Manner~ihiWhich Petitioners Carried On the Amway
Activity

,If,a-taxpayer,carries on the activity in a businesslike

.'manner-aﬁd maintains_dbmplete and accurate books and records, it

'ﬁéywindicatéﬂa profit objective. Sec. 1.183-2(b) (1), Income Tax
f‘Régs.-'HOWeVer, if thefé is a lack of evidence that the
'7wtaxpayer’s-recofds Wéfé used to improve the performance of a.

losing operation) such records generally do not indicate a profit

;iobjectiVe. Golanty v. Commissioner, supra at 430; see also

"Sullivén»v. Commiggioner, T.C. Memo. 1998-367, affd. without

N

o published opinion 202 F.34 264 (5th Cir. 1999). 1In particular,v

 'keeping :eCOrds thatvare used only for purposes of preparing tax"“>
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‘returns'is not" indicative of a profit objective. See Rowden v.

Commissioner, T C. Memo 2009—41;,Kinney v. Commissioner, T.C.

Memo. 2008 287

Petltloners dld not conduct the. Amway ‘activity in a

.’bu51ness11ke manner Although they maintained a separate bank

v account for the activity and maintained records for certain

aspects(of it, 'petitioners neVer.used these records as an

analytlcal tool for 1mprov1ng profltablllty ~Mrs. Campbell

stestlfled that she did not ‘know whether the Amway activity was

profitable in any»glvenvyear unt;l she completed petitioners’ tax

return for that year which;, for 2 of the taxable years in issue,

.did not occur until almost 2 years later. It is a fair inference

that‘petitionersf recordkeeping was directed more towards
substantiating’deductions'on a tax return than assessing the
profitabilityﬁof the Amway activity..

Moreover, petitioners’ Amway records were incomplete and

-unreliabie. -Petitioners’ recordkeeping‘made it impossible to

L»dlstlngulsh between Amway product purchases that were properly

includible 1n costs of’ goods sold -and those that were withdrawn

‘ from the.bu51ness for personal.consumptlon, leadlng respondent to

disallow a substantlal portlon of ‘petitioners’ clalmed costs of

goods-sold. At the-examlnatlon the'revenue agent determined that

'»she'needed to‘reconstruct petitioners”costs of goods sold for

1998 and 1999 to ascertaln the. extent to which the Amway products
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pﬁrchased by petitioners and included by them in costs of goods

sold had in fact not been resold to downline distributors. The

revenue agent compared petitioners’ total Amway product purchaées

with the deposits into their Amway account of checks written to
‘them by individuals, treating all such checks as payments for

Amway products from downline distributors. The revenue agent

treated the difference between the total Amway products purchased

.and the amounts received from downline distributors as

representing the value of Amway products that had been withdrawn

, fromrinvéntory.by petitioners for personal use. The computation'

made by'the'revenue agent was as follows:

19398 1999
Purchases B $58,402  $72,384
Less payments .from distributors (12.,665) (38,311)
4 o , 38,737 34,073
Less inventory at end of year (2,732) (4,220)
Personal use items? 36,005 29,853

'The revenue agent’s calculation did not take into account
petitioners’ opening inventory in each year, thus understating
her computation of petitioners’ personal use items by $1,680 and
- $2,732 for 1998 and 1999, respectively. o

‘ The'reveﬁuévagent then determined the appropriate costs of goods-

sold by making the following computation:




1998 1999
Beginning inventory R $1,680 $2,732
purchases less withdrawals . .22,397 42,531
. o 24,077 45,263
Less end of year‘inventory ' (2,732) (4,220)
Cost of goods sold! | R ‘21,345 41,043

'The revenue:agent’s failure to account for opening
inventory 'in the calculation of-items withdrawn for personal use
carried over onto her computation of costs of goods sold, causing
the figure to be overstated by $1,680 and $2,732 in 1998 and
1999, respectively.

As a result of the examination respondent'determined that
petitioners had substahtially overstated the costs of goods on
" their Amway Schedules C for 1998 and 1999. Respondent’s
examination revealed that, of the $44;?§5 claimed as cost of
goods sold for.1998( only $211345 could be traced to the
generation of receipts from the resale of Amway products, leaving
$23 400 in Amway product purchases clalmed as cost of goods sold
for whlch there was: no record of any proceeds from resale. For
1999, of petitlonerS"clalmed COSt of good sold of $57,145, only
$4l 043 could be: traced to the generatlon of resale receipts,

-leav1ng $16 102 in clalmed cost of goods sold for which there was

no record of any proceeds from resale ¢ - After a painstaking

‘As noted, the revenue . agent s computations actually
understated the value of items withdrawn for personal use in 1998
"and 1999. On brief, respondent makes a correction for the
revenue agent’s corresponding overstatement of cost of goods sold

for 1999 (from $41 043 to $38 311) but he does not do so for
e . ‘ _ (continued...)
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~review of petitioners’ records, including additional

substantiation we permitted petitioners to submit after trial, we

agree with respondent’s position that petitioners substantially'_
oyersﬁéﬁed cbsts:of goods sold. for each year.

Petitioners’ fesponse appears to be that the $23,400 and.
$16,102 in 1998uand 1999, respectively, of their Amway product

purchases for which there are no corresponding resale proceeds

'represent Amway products that were given away for promotional or

training purposes; i.e., as free samples or as “business support”
(motivational) matérials for their downline distributor recruits, -
prospective recruits, and/or retail customers. Petitioners also

’accounted_for personal use by excluding $14,800 and $14,418 in

1998 and 1999, respectively, of Amway product purchases from

theiriéomputatidn'of costs of goods sold, as reflected in the‘

posttrial substantiation they submitted.

We are not pérsuaded by petitioners’ explanation. Firét, we

note that the exclusion of $14,800 for 1998 and $14,418 for 1999
" of personal products that petitioners document in their posttrial

jsubstantiation'is'already accounted for in the revenue agent’'s

computationL 'The revenue agent’s starting figures for Amway

purchases, $58,402 for 1998 and $72,384 for 1999, closely

approximate the results petitioners show in their posttrial

é(,..cpntinued)
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substantiation for Ahway.perUCt'purchésessbefore exclusion of
personal use'products, $59,063vfdr 1998 and $71,024 for 1999.
Recognizing.the foregoing,'we find it difficult to believe that
petltloners gave away Amway products totaling $23,400 in 1998 and
$16,102 in- 1999 (1.e;,veach>year s Amway product purchases that
could not be traced to a:resale). Accepting petitioners’
explanation requires the COurt td.bélieve, for example, that they
gave away Amway products in excesS»of_gross receipts in 1998.
,Second,'pétitioners introdﬁced expense summaries (Exhibit 23-P)
indicéting that sﬁbstantial amounts of Amway “business support”

: matérisis were:sglg‘tp theif downline distributors, not given

‘away. (i.e., $4,680 in 1998 and $14,197 in 1999). Third, Mrs.
v _Campbellradmitted in hérftestimony;thatbshe used Amway products
'_ in her.real estats busihessvtg stock ﬁédel'homes and to give in
gift baskets»ﬁd clients, yet»the only non-Amway use of Amway
product purchdses in;1§99 that is réflectea.in petitioners’
‘ pésttrial sUbstantiation_is use.in Mr. Campbell’s construction
'>business.» in sum, whiie‘weAare péfsQaded that gsome portion of
thesAmway prbduct purChases for}which3there are no corresponding
resale proqeéds were‘given.aWay for.pfomotional or training

- purposes during the years at issue,’ we believe such use fell

"We account for promotiénal expensés in 1999 by allowing as
‘a promotional expense $4,000 of petitioners’ claimed “supplies”
expense . (which they also explain as attributable to the giveaway

of Amway products as free samples or promotlonal materials for
. (continued...)
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considerably short,of}$23,400 and $16,102 in 1998 and 1999,
reépectively. |

éonsidering ail.the facts and circumstances, including
especiaily thé»confusing,state of petitioners’ Amway records, we"
'éonciuae that a s@bstantial portion of the costs of goods sold
respondent>disallowed for 1998 and 1999 represents Amway
'purchases that petitioners withdrew from inventory for personal_
useror use in their other businesses. This commingling of the
B Amway'mérdhandise, resulting in substantial inaccuracies in

‘repofﬁed_coété of'gqod sold, is further evidence that

: ?etitionersk,Amway‘a;tivity was not conducted in a businesslike
:  faéhion, 'Itvalso resulted in petitioners’ claiming business |
;deducti¢ns for'peréonal_expenditurés.
| :Finally;rin'thé_face of reporting consistent losses from
,their;Amway activity> petitioners did little to change how they‘\
_operated_thé business——éxcept, apparently, reducing the size_of
.freé samples giVen:to prospective downline distributors and
;‘aﬁtempting to. increase retail sales. Petitioners had no businesé”
plan othér,than the plan Amway provided. While it is true thati;f
pétitioners’Vrepdrted'gross receipts grew dramatically during thé

years at issue, suggesting success in recruiting downline

.-+ 7(...continued)

existing or prospective distributors). We note in this regard

that “selling expenses” are accounted for in the regulations as .
. business expenses rather than as cost of goods sold. Sec. 1.162-
l1(a), Income Tax Regs. ’
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distributors,a_this trend_had no'significant'impact on

-profitability. Petitioners"reportedvgross_receipts almost

-doubled between 1999 °and 2001, yet their reported losses remained

around $20, 000 annually See Ogden v. Commissioner, T.C. Memo.

1999-397 (annual,ihCreaSes in gross income from Amway activity

not indicative of businesslike conduct of activity where exceeded

by»claimed=deductions), affd;h244 F.3d 970 (5th Cir. 2001). Mr.

Campbell testifiedfthat_petitioners would stick with the Amway

activity even if-.it never'returned'a profit. Under these

. Circumstances, it is clear that petitioners did not operate their

Amway activity in a.businesslike manner - Accordingly, this
factor welghs heav1ly agalnst petltloners

cC. - Expertlse of Petltloners or Thelr Adv1sers

Preparatlon for the act1v1ty by extensive study of its

accepted bu51ness practlces, or consultatlon with those who are

;'expert‘thereln may 1nd1cate a proflt objectlve where the

taxpayer carries on the act1v1ty in accordance with such
practlces.'_Sec. 1. 183 2(b)(2) Income Tax Regs.
Although petltloners have prlor entrepreneurial experience

and both operated other bu51nesses.concurrently, they had no

BSome of the growth in gross recelpts may also be

fattrlbutable to the fact that petitioners processed through their

Amway activity the'purchase of supplies and materials for Mr.
Campbell’s construction business and Mrs. Campbell’s real estate

‘business. For example, in 1999 petitioners purchased at least
'$14,418 of Amway products for the construction business alone.

asnl
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 experienée with operating a direct marketing distributorship
befére theylﬁere recruited as Amway distributors. Petitioners
obtainéd advicebonly from their upline distributors and other
_interésted Amway'individuals, persons who had a direct financial
iﬁtéfest in»thé~maximization of petitioners’ sales volume,
'wiﬁhout‘regard to_petitioners’ profitability. See QOgden v.

Commissioner, supra (Amway upline distributors’ advice biased in

view . of financial intgreSt in downline distributor’s sales
v@lume)f _Thé only disinterested third party with whom
petitionérs,éonsuited was their stockbroker, who advised them noﬁ
tp bedome invblved-in'Amway. This factor weighs against
pétitiOnexs._

D. The Time and Effort Expended by Petitioners in Carrvinq'A“
On_ the Activitv ‘

The facﬁ tﬁét the taxpayer devotes much of his personal time
and.effbrﬁ’ﬁdféarfy'on aniactivity may indicate an intention to
- derive a préfit;v'éec. i,183—2(b)(3), Income Tax Regs.

 Both petitiohérs‘spent extensive time and effort carrYing-on
'Ehe Amwaybactivity.:'Petitioners went to Amway traiﬁing | |

fuhctions, pértici?éted in counseling sessions with upline
'distributofs} anduéxpended substantial time attemptingvto'recruit'~
new downiiné’distributoré. Mrs. Campbell credibly testified that.
._she spen; aépro%imatéiy:25vhours on average per week taking and

“-organizing orders from her retail customers and downline




s
-,distributors;'placing,thése—orders, and distributing the
merchandisef

<This‘faCtor favors §etitiQners.

E. Petitioners’ Success in Carrying Out Other Similar or
Dissimilar Activities

.fhe faét,thaﬁxthe taxpayer‘has_enéaged in similar activities
_in'thejpast.éndbcthertéd thgm ffom unprofitable to profitable
enterﬁrises may indicate ﬁhaﬁ he_is engaged in the present
activity fﬁr prbfit, even:ﬁhoﬁgh théiactivity is presently
unprofitable. éééf 1.18312(b)(5),.Indome Tax Regs.

©  Petitioners had»ho‘prior histofy_of engaging in a direct
markéting.distribu£ofshipf‘ Howe?er, both petitioners
-suc¢eésfully operated bfhér busiheééesf ‘During the yeérs in
issué/ both Mf; éampbell/é cdnétfﬁction bﬁsiness and Mrs.
'Campbellys,fealvestate buéinésénhad préfitable years and loss
yeafs. Whilé the real_éétaﬁe énd;éonStruction businesses are not
similar to an Amway.diétributorship,‘we cohclude that
petitioﬁeréf'recdfd of'at,leaéﬁ;modéréte success in other

business activities makes this factor favor petitioners.

F. Petitioners’ History of Income or Loss
A series of losses during the initial or startup stage of an
activity may not necessarily be an indication that the activity

is not engaged in for.pfofit; Sec. 1.183-2(b) (6), Income Tax

" Regs.; see ‘Golanty v. Cbmmissionér, 72 T.C. at 427. However,

where losses continue to be sustéined»beyond the period which
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customarily is necessary to bring the operation to profitable:

status, such continued losses, if not explainable, may be

‘indicative that the activity is not engaged in for profit. Sec.
: 1{183-2(b)(6)h Income Tax Regs. The “goal must be to realize a

‘profit on the entire operation, which presupposes not only future

net earnings but also sufficient net earnings to recoup the

. losses which have meanwhile been sustained in the intervening

‘years.” ‘Bessenyey v. Commissioner, 45 T.C. 261, 274 (1965),

affd. 379 F.2d 252 (2d Cir. 1967); see also Nissley v.

‘Commiésioher, T.C. Memo. 2000-178.

"Petitioners’ gross receipts from their Amway activity

increased significantly each year in issue, from $19,984 in 1998
to $103,266 in_200i. Nonetheleés, if we use petitioners’

-reported résults,'their cost of goods sold always exceeded their.

I -
¢ s

gross,reéeipts,'and after accounting for operating expenses,

'petitioners"Amway activity generated annual losses that

generally“eXceeded $20,000, notwithstanding the growth in gross

5recéipts.9 Petitioners'in this respect are similar to the

°Petitioners claimed that they had a small profit from their

"AmWay'activity in. 2002, and they submitted a copy of a Federal -

income  tax return they had submitted to respondent for that year.
Because the return was filed late and close to the time of trial,

~respondent had not  yet processed the return. The return was
~prepared during the pendency of this proceeding. We are -
' therefore mindful that petitioners had an incentive to show a

profit from Amway for that year in order to bolster their

. position in this proceeding. Nothing in the record, other than
- petitioners! testimony, enables us to determine whether _
' " : (continued. . .) :
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taxpayererin Ogden v. Commissioner, T.C. Memo. 1999-397. 1In
dien; the taxpayers’ Amway aetivity‘showed substantial and
increasing gross revenue for-a,period‘of 3 consecutive years and,
in'contrest'to petitioners’ activity, generated small amounts of
'gfoss profit (i.e.,‘greeSsrevenue less cost of goods sold) .
-After the Ogden-taxpayers’ claimed expenses, however, their Amway
acti&ity produced-losees each year of approximately $20,000, a
magnitude,similar ;5 petitienere’ claimed losses. We concluded
in Ogden that the growth in grOSS receipts did not support a
finding'ef a profit objeetive in view'of the sustained pattern of
'.iesses. We reach ﬁhe sameiconclusion here. Petitioners'
vsustained period ofilosses'faVOrs>reepondent.

1'Mofe0?eﬁf some of the grthhein peﬁitioners' gross receipts
ie illusory. Petitioﬁere’ Amway gress receipts included their
bonus paymentSVIWhich were beosted by product sales-that
reflected petitionere’ purcheee_of.Amway products for use in
- their other busineSSee.”A,Thue,iSOme,Qf petitioners’ increase in

'gross.receiptSVWaS'duerthlto their efforts at building their

°(...continued)
petitioners’ claimed profit in 2002 is genuine or whether it is a
result of thelr decision to clalm fewer expenses. We therefore

decline to make any finding that petltloners Amway activity was
'profltable in 2002.

Yas noted petltloners recorded $14 418 of Amway purchases
for ‘Mr. Campbell s construction business in 1999.
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b.Amway_actiVity but to their decision to use Amway as a supplier

of the construction business.

G. Petitioners’ Financial Status
~ The fact that the taxpayer does not have substantial income

orICapital frdm sources other than the activity may indicate that

~an activity is engaged in for profit. Sec. 1.183-2(b) (8), Income

. Tax Regs. Substantial income from sources other than the

activity,nparticularly-if the losses from the activity generate -

substantial tax benefits, may indicate that the activity is not

‘_engsged in for profit. Id.

'Although.the profitability of Mr. Campbell’s construction

v bnsiness and Mrs. Campbell’s real estate business fluctuated,
o petitionefs~repefted.combined profits from the two businesses of T
$133,075, $63,189, and $3,696 for 1998, 1999, and 2001, |

‘respectlvely, and a combined reported loss of $9,116 for 2000.

'Petltloners were able to use the reported losses from the Amway

activity to offset;29vpercent, 38 percent, and 100 percent of

ltheir combined income from the real estate and construction

businesses in 1998, 1999, and 2001, respectively. Thus, the_tax

erbenefits generated from their reported Amway losses were

substantiali PetitionerS’ financial status enabled them to

YAg dlscussed infra, in the notice of deficiency respondent

.lallowed additional depreciation expense for petitioners’
~construction business for 2000, increasing the combined loss from

the construction and real estate businesses to $12,730.
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exploit significant tax benéfits from the losses generated by the

Amway activity. Therefore, this factor favors respondent.

H. Elements of Personal Pleasure or Recreation

The presence of pérsonal motives in carrying on an activity
may indicate that the aétivity is not engaged in for profit,
eépecially,where,there are recreational or personal elements
in&olved..‘Sec. 1.183-2(b)(9),vIncome Tax Regs.

This Court has dbserﬁed that gthere are significant elements
of personal pleasure’attaghed‘to the activities of an Amway
distributorship” and that “an Amway distributorship presents

taxpayers with opportunities to generate business deductions for

essentially personal expenditUres,” Brerinan v. Commissioner,
T.C. Memo . 1997Fédf Weiaccepﬁ;petitionersf testimony that they
did‘not‘engage in the Amway activity for its social aspects or
because'their Amway activities afforded them recreational
opportunities.. Nonétheless, petitioners_used their Amway
distributoréhip’aé é»means to genérate_business deductions for
eséentially‘personal expehditures and as a source of discounts on
itgms'féf personal consumptibn or use in their.other businesses,
"~ as illustrated by the extensive disallowances of their claimed
deductions,'hany ofr which they noW concede. For 1999
bpetitionersf proffered sgbstantiation shows that they deducted,
~as “legal and professional" expénses-of‘the Amway activity, hay

and shoes for their horses. Petitioners concede that the meals
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and entertainment expenses they claimed with respect to the Amway

éctivity were overstated by $602 and $803 for 1998 and 1999,
-respectivelyi We,haye discussed previously the inadequate
bookkeeping that reéulted in petitioners’ claiming cost of goods
sold for Amway products used for personal consumption or in
petitionérs’ other bﬁsinesses.

,Petitioﬁeré’ Amway activity enabled them to obtain an
exteqsi&é range of consumer products for personal use (or other
.business uée) at a discount, including a truck and household

appliances. Petitioners were entitled to discounts at several

~natiénal.chaip retailers through Amway, including Barnes & Noble, -

OffiéeMaX,'Craftsman,Tools, Circuit City, and Sur La Table.
"Petitionefs’ own recordkeeplng reflects that $14,800 and $14, 418
of Amway products in 1998 and 1999, respectively, was purchased
for.personal use or use in their other businesses, and we have -
Cbnclﬁded that additional amounts were used for this purpose andx
imprbperlybfeported as costs of goods sold in those years.
'_Petitionerq obtained é further effective discount on these

purchases”because_theyvboosted petitioners’ Amway sales volume

for the year, generating additional bonuses. The availability of-

_ consumer prOduct discounts for personal use merchandise is a

'factor supportlng the conclusion that Amway distributors lacked a

»gproflt objectlve . See Nissley v. Commigsioner, T.C. Memo. 2000—,;

178; Ogden v. Commlssioner, T.C. Memo. 1999-397.
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These personal aspects are further underscored by Mr.
Campbell’s testimony that petitioners expected to continue their

Amway activity, even if it never returned a profit. See Nissley

v. Commissioner, supra (personal dimensions of Amway activity
underscored by admission_that taxpayers had no intention of
getting but of Amway even if itvdid not turn profitable).
| Accordiﬁgly, we find that petitioners derived substantial
personal benefits from their Amway activity. This factor favors
respondent.

I. ‘ConcluSion

: Pétitioners’spent éignificant time carrying on their Amway
activity. Furtherﬁore, petiﬁionérs achieved substantial
increases in gross receipts from the Amway activity during the
years in issue, reflecting some éﬁccess in recruiting downline
distributors; thouéh séme of -the inérease was illusory because it
was attributable to their vauisition of Amway products for use
in their oﬁher businesses and for personal consumption.

However,. betitionefs did not conduét their Amway activity in
a buSinessliké manner; They usually had no notion of whether the
Amway activity had been pfofitable for a given year until they
chpleted tﬁeir tax return for that year many months later. They
~also deduéted personal expenses as Amway business expenses.
Their re¢ordkeeping cémmingled costs of Amway products used for

pérsonal purposes and in their other businesses with those of
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pfoducts used inltheir Amway distributorship to such an exteént
that»their cost of goods sold for each year, and operational
results, for the Amway activity were substantially misstated.
PstitiOnérs’;substantial use of discounted Amway products in
their.othef businesses and for persocnal consumption persuades us
that the diséounts were a principal motivation for petitioners’

involvement in the Amway activity. We are likewise persuaded

that petitioners’-substantial use of the discounts and their

commingling of the Amway merchandise in their records indicates

that they were largely indifferent to whether the Amway activity,

' standing alone, produced a profit. We conclude that the benefits‘

of the discouhts‘to their other businesses and of the reduction.
iﬁ theif'effestivéjtax_burden from the Amway losses made
petitioners willihg to accept losses from the Amway activity
ihdefiﬁitély-(as Mr. Campbell testified). 1In view of the

féregoing, pétitioners have failed to prove that they carried on

‘their Amway activity with the requisite objective of making a
prdﬁit; Consequently, their deductions arising from the Amway

‘activity are limited by section 183.

III._Substantiation of Petitioners’ Amway Expenses
A. In Ceneral’
. The parties dispute whether petitioners have substantiated

many of the expenses claimed for the Amway activity, including

cost of goods sold.
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For l998vand 2001 respondent concedes that petitioners have
substantiated expenses that exceed their gross income derived
ffom the Amway activity. We théfefore need not address whether
petitioners haVe,substantiated any expénses beyond those
respbndent conceded for those years, because our holding that
petitioners’ Amway activity was not engaged in for profit
precludes any such deductions in excess of gross income derived
from the Amway activity. However, petitioners’ claimed Amway
expensés'that respondent concedesvfor 1999 are less than
petitioners’ gross income from Amway in that year. Accordingly,
we must decide whgther petitionéré have sﬁbstantiated any Amway
expenses for 1999 beyond those réspondent conceded.

Petitioners and respondent égree that petitioners had
$52,620 of gross receipté from theif Amway activity in 1999.
Petiﬁioners claimed é total of $86,662 in cost of goods sold and
operatiﬁg expenses for their Amway activity for 1999,!'? but
respOHdent has diéallowed $38,410 of the total. Respondent’s
disallowances, if sustained in full, would cause petitioners’
gross income from their Amway adtivity'to exceed the éxpenses
respondent allowed byv$4,368’k$52,620 gross receipts less $48,252

in cdst of goodsrsold,and expenses allowed by respondent). We

?As compared to the amounts petitioners claimed on their
1999 return, petitioners at trial conceded $2,146 in cost of
- goods sold and claimed an additional $1,759 and $9,944 in office
and supply expenses, respectively.
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must thefefore decide whether petitioners are entitled to any

" Amway expenses for 1999 in excess of those respondent allowed.

Asvdiscussed below, we find that petitioners are entitled to

- $1,000 in of fice expense and at least $4,000 in promotional or

marketing expensé deductions for 1999. We therefore need not.

- address the other disputed items.

Generally, a taxpayer must keep records sufficient to

establish the”amoﬁnts-of the items reported on his Federal income
tax return. Sec. 6001; sec. 1.6001-1(a), Income Tax Regs. 1In

nfthe eventéthat a taxpayer establishes that a deductible expense

has been paid'but%is unable to substantiate the precise amount,

. .we generally may estimate the amount of the deductible expense,

, béaringAheavily>against the taxpayer whose inexactitude in

substantiating the amount of the expense is of his own making.

Cohan v. Commissioner, 39 F.2d 540, 543-544 (2d Cir. 1930).

B. = Office Expenses
Forvl999-petitioners claimed $4,048 of office expenses,

$2,289 on their return and an additional $1,759 at trial.

Respbndent;determinedrthat no office expenses were allowable for

“that year.

- ‘Petitioners have offered substantiation of approximately

-$2,074 of office expenses. They have introduced an exhibit
»titled 1999 New + original office expense additional”, which

- ¢onsists of a handwritten ledger and a summary spreadsheet
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purporting to record their Amway office expenses for 1999.
Petitioners provided no invoices‘for any of the listed entries.
Consequently, we find petitioners’ proffered substantiation
insufficient. |

Nonetheless} we are persuaded by petitioners’ testimony and
the“record as a whole that their Amway activities, including
~especially Mrs. Campbell’s distribution tasks, were extensive.
We are'further persuaded that petitioners necessarily incurred
office expenses to execute these tasks in 1999. Given the extent
of petitioners’ distribution network and sales volume, we find a
reasohable‘estimate of theilr offioe expenses for 1999 to be
‘$1,QOO (approximately $83 per month) , and we accordingly allow
$1,0bO'of offioe.expenses fori1999.

C.. Promotional Expenses

Petitioners claimed $3,944 of ekpenses attributable to
“supplies” for their Amway activity, all of which respondent
disputes. Petitioners contend' that the suppiies expense
represents free semples and'“business support” materials given to
their existingvor-prospectivevdownline distributors.

rPetitiOners’ proffered substantiation of the supplies
expense consists of handwritten and computer-generated ledgers
purporting to record $6,040 and $3,898, respectively, of Amway
produots, including tréining.and motivational books; audiotapes,

and videotapes, given away as promotional or training materials
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- in 1999. In many instances, these ledgers record multiple

‘ puféhases of the same item (which tends to rebut the notion that'

the itemS'were for personal use). In these circumstances, we
xfind»érgdible petitioners’ claim that they gave away at least
vsomé sighificant portion of the items on these ledgers in an
effort to fecruit,doWnline distributors and encourage existing
downline distributorsvto purchase products and engage in further
récruitiﬁgf Moreover, respondent has conceded that $16,688 of
-AmwayiproduCtsvwas purchased by petitioners in 1999 but not
bfesbld. -While we have previously concluded that some portion of
 this;$l6,688 in Amway‘products purchased in 1999 represents
'-vperéqnal use,’we are persuaded that petitioners also gave away a

>portioﬁ-for promotional purposes. Considering that petitioners

generatéd $52,620 of Amway gross receipts for 1999, we find that -

at léast $4,000”(abproximately 7.5 percent of 1999 gross
receiﬁts),constitutes a reasonable estimate of petitioners’
_érbmoti@nai ekpensés:fofvthe Amway activity for 1999.

fAé a‘¢onseQuenqe of the office and promotional expenses we
are:péfsuadedvpeﬁitioners incurred in their Amway activity for
1599, theyhhaye gﬁbsténtiated expenses that are at least equal to

théiy groés income'ffom Amway in that year.

TV, Deductionsifor:Rental Expenses in 1998 and 1999

Petitioners claimed deductions for Schedule E rental

eXpénses of $4,299 and $4,481 for 1998 and 1999, respectively,
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for expenses purportedly inéurred in renting their unfinished
Montana-house to Mrs. Campbell’s parénts.

Section 212 allows a deduction for ordinary and necessary
,business expenses paid for ﬁhe production of income or for the
management or maintenance of property'held for the production of
inéome. An expense 1is ordinary if it is customary or usual

‘within a particular trade business, or industry. Deputy v. du

Pont, 308 U.S. 488, 495 (1940). It is necessary if it is

appropriate and helpful for‘the business. Commissioner v.
: Heiningex, 320 U.S. 467, 471 (1943) . |

Petitioners reported $500»of annual rental income in 1998
and 1999 from the Montana house. ‘Petitioners allowed Mrs.
Campbell’s parents to use the héuse for various purposes.
Petitioners claim that their rental expenses consisted of
cieaning'and maintenance of‘the house, depreciation, and property
taXes paid on the house.

Petitioners are not entitled to the claimed deductions.
Petitioners pfovided no dqcumentary evidence to substantiate
theif ciaimed expenses. There is no evidence of their basis in
thé hoﬁse to support a depreciatibn déduction, no evidence of a
local tax bill, and no invoice for maintenance or cleaning.
Respondent’s disallowance of petitioners’ claimed rental expense

for 1998 and 1999. is sustained.
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V. Net Operating Loss Deduction

| Seqtion_i72(a) authorizes a net operating loss (NOL)
deductibn. _An NOL is defined as the excess of allowable
deductions‘over gross income, with specified modifications. Sec.
_i72(¢) and (d) . The modifications for purposes of computing an
NOL.inclﬁdevan exclusion of personal exemptions and nonbusiness
déductionslof taxpayers other than corporations (except to the
extent @f income thaﬁ is not derived from a trade or business).

.Sec.’172(d)(3) and (4). Section 172(a) allows an NOL deduction

for the aggregate of NOL carrybacks and carryovers to the taxable

erar.' Section 172 (b) (1) (A) generally provides that the period
 f§r‘a‘caffyback’is'2 years and that the period for a carryover is
:20-yeafé.: A tagpayér may elect to waive the carryback period,
but Only if_he,files an election to do so by the due date
:(inCiuding extensions) of the return for the year in which the
v'carryback‘NdLiisigenerated. Sec. 172 (b) (3). Otherwise, the NOL
musﬁ be carried to the earliest of the taxable years to which it
ﬁay bé carried{‘and it offsets taxable income for that year.
Sec. 172 (b) (2) . -
1Ihfgeﬁeral}fthe taxpayer bears the burden of establishing

.:leth ﬁhe aépuallexiStence of an NOL in another year and the

;émdunt‘of_that NOL phat may be carried to the years in issue.

erith~vﬁ Commissioner, 115 T.C. 605, 621 (2000). We have

’juriSdiCtion to consider such facts related to years not in issue
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as may be necessary for redetermination of the tax liability for
any period before the Court. See sec. 6214 (b).
| In the notice of deficiency réspondent made a series of
determinations concerning petitioners’ 2000 taxable year, the
result of which was a loss for that year of $38,601, rather than
the $60,464 claimed on the return. The notice determined that,
pursuant to section 183, the iosses arising from petitioners’
Amway activity in excess of the gross income derived therefrom
were not allowable, resulting in the elimination of a $25,477
loss claimed. The notice made no adjustment, however, to the
$4,892 loss petitioners claimed with respect to Mrs. Campbell’s
real estate business. With respect-to Mr. Campbell’s
construction business, the notice determined that petitioners’
»claimed loss of $4,224 should be.increased by an additional
$3,614'depreciation‘expense that was not claimed on the return.
Respondent made no other adjustments, accepting petitioners’
claimed itemized_deductions_and'personal exemptions.

Thevadjustﬁents réspondent made in the notice of deficiency
fconcerhing petitiohers' 2000 taxable year, wherein respondent
-Cbﬁcedes a $38,601 loss for the year, indicate that petitioners’
'2000 taxable year may give rise to an NOL carryback or
carronrward to one or more of the years at issue. Neither party
has addressed this isSué on brief. In view of petitioners’ pro

se status, however, we conclude that it is appropriate, and is a
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inecessary part of our jurisdiction to redetermine the

,vdeflclenc1es for the years before us, to resolve whether

petitiOQers are entitled to an NOL deduction for any year at
ieeﬁe.-»We'Willﬁaccordingly direct the parties to address
betitiehers’ entitlement to any NOL from 2000 as part of their
EulexlSS’cemputatiens.

For purposes of the Rule 155 computations, we sustain

- respondent’s determination that the loss petitioners claimed for

2000 from the Amway activity is limited by section 183. For the
eame reasons discussed in relation to the other years at issue,
we cbnclﬁde,that petitioners did not engage in their Amway

activity in 2000 with the requisite profit objective and that

‘theit}deGQCtions are therefore limited to their gross income
derived ffomfthe activity. Since respondent concedes that
E petitioners‘had.$83,372 of cost of goods sold in 2000, which

‘exceeded their gross income in that year, it follows that

petltloners are not: entltled to the $25,477 loss they claimed for.

v2000 arlslng from the Amway act1v1ty

,In:maklng no adjustment to petitioners’ claimed $4,892 loss

!_erm.Mrs. Campbell”s,real estate business, and in allowing an

’_additienal depreciation deduction of $3,614 on top of the $4,224

lose:claimed for Mr. Campbell’s construction business, respondent

appears¢to have eonceded that petitioners had aggregate Schedule

FVZC iosseS'of $12;73O for 2000. Similarly, respondent appears to
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have conceded that petitioners had itemized deductions of $20,303
and personal exemptions of $5,600 for 2000. Together, the
foregoing-would generate a loss totaling $38,601 for 2000, before
the necessary adjustmenﬁs under section 172(d).

VI. Section 6651 (a) (1) Addition to Tax

Respondent determined that petitioners are liable for an
addition to tax for failure to timely file their 1998 return.

Under section 7491 (c), the Commissioner has the burden of

»production'with respect to a taxpayer’s liability for the section

6651 (a) (1) addition to tax. In order to meet that burden, the

Commissioner must offer sufficient evidence to indicate that it

is appropriate to impose the relevant penalty. Higbee v.

' Commissioner, 116 T.C. 438, 446 (2001). Once the Commissioner

meets‘his burden of production, the taxpayer bears the burden of
proving error in theedeterminetion, including evidence of
reasonable cause or other exculpatory factors. 1Id. at 446-447.
Section 6651 (a) (1) . provides for an addition to tax for a
taxpayer’s failure to file a required return on or before the due
date, rnoluding extensions. The addition to tax may be avoided

if the failure to file was due to reasonable cause and not

willful neglect.' United States v. Boyle, 469 U.S. 241, 245-246
(1985) . .Reasonable cause exists for late filing if the taxpayer
exercised ordinary care and prudence but was nevertheless unable

to file on time. Sec. 301.6651-1(c) (1), Proced. & Admin. Regs.
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Illness or incapacity may constitute reasonable cause if the

illness causes an inability to file. Joseph v. Commissioner,
T.C. Memo. 2003;19.- However, illness or incapacity does not

constitute‘reasohable cause where the taxpayer has the capacity

to atténd'tvother responsibilities. Wright v. Commissioner,
T.C!'Meﬁo;-1998—224 (“‘selective inability’ to file tax returns
Whiie'attending to other responsibilities does not demonstrate
.reaéohable.céﬁse;), affd. without published opinion 173 F.3d 84é
(2d clr 1999) .

| Petitiéners concede that they filed their 1998 return on
: bctobéf,18,12dobfr Aqurdingly, respondent has met his burden of
‘prOQuéﬁiohgﬁahd in order to avoid the addition to tax,
petifibnefs\mﬁstvshow that reasonable cause existed for their
féilufe'to timély‘fiie their return. Petitioners argue that they'
'had réaédnéblé ééuse,because their daughter was extremely ill and
was giviﬁgfbirthiﬁo a‘child at the time the 1998 return was due.
They coﬁtendv£hét their care for their daughter was so time
‘ conéu@ing that it Was reasonable for petitioners not to file
theif 1998Treturn:when due.

VPetitiOners did not testify as to the length of their
déﬁghﬁér’é illness and did not provide medical records. However, -
-;evén:acceptingrthat petitioners’ daughter was severely ill and
. that ﬁetitibﬁérgihad to care for her, petiticners have not

'éStablished.that their daughter’s illness provided reasonable
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cause for not timely filing the 1998 return. During 1999, the
yeér in which petitioners’ 1998 return was due, they generated
significant income from their construction business and their
vreal estate business. Concurrently, they spent significant time
in their Amway activity. Because petitioners were able, despite
their daughter’s illness, to carry on extensive business
activities with significant success, petitioners’ contention that
they simply did not have time to file their 1998 returns is

implausible. See Coury v. Commissioner, T.C. Memo. 2010-132; see

also Wriqht v. Commissioner, supra; Bear v. Commissioner, T.C.

‘Memo. 1992-690, affd. without published opinion 19 F.3d 26 (9th
Cir. 1994). We accordingly conclude that petitioners did not
have reasonable cause for thé failure to timely file their 1998
‘return. The addition to tax under séction 6651 (a) (1} determined
by respondent is sustained.

To reflect the foregoing,

Decision will be entered

under Rule 155.




